


July, 1960 


INSURANCE COUNSEL JOURNAL 


Page 347 





INSURANCE COUNSEL JOURNAL 


PUBLISHED QUARTERLY BY THE INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
Greorce W. YANcEY, Editor Emeritus 
Editorial Office 


150 E. Broad Street 
Columbus 15, Ohio 


WituiaM E. Knepper, Editor 
Executive Office 
510 E. Wisconsin Avenue 
Milwaukee 2, Wisconsin 
Address all inquiries to Editorial Office or Executive Office 





Subscription price $10.00 per year. Single copy $2.50 








Entered as Second Class Mail Matter at the Post Office at Birmingham, Alabama 








Vol. XXVII July, 1960 No. 3 
Undeliverable copies should be returned to the Executive Office. 
Chairman of Journal Committee NORTHWESTERN SOUTHERN 


GORDON H. SNOW—Los Angeles 5, Calif. 
Pacific Indemnity Company 
3450 Wilshire Blvd. 


CANADA 
THOMAS N. PHELAN, Q. C.,—Toronto 2 
Canada 
Regional Editor 
705 Federal Building 
UNITED STATES REGIONS 
ATLANTIC 


ALLAN P. GOWAN—Glens Falls, New York 
Regional Editor 
Glens Falls Insurance Company 
291 Glen Street 


State Editors 


MILTON A. ALBERT—Baltimore 3, Md. 
New Amsterdam Casualty Company 
227 St. Paul Street 


H. JAMES CONAWAY, JR.—Wilmington, 


Del. 
Bank of Delaware Building 
DONALD R. BRYANT—Dover, N. H. 
Bucabrey Building 
V. C. ENTEMAN—Newark 2, N. J. 
11 Commerce St. 
— M. HERON—Washington 4, 


Munsey Building 
AMBROSE B. KELLY —Providence 3, RL. 
Associated — Mut. Fire 


Compan. 
Turks head Building 
PETER J. KORSAN—Philadelphia 6, 
Pennsylvania 
Reliance Insurance Company 
401 Walnut Street 
WM. B. ~——_ ince, 3, Me. 
120 Exchange S . 
CHARLES F. a Vt. 
Mead Building 
MORRIS TYLER—New Haven 9, Cann. 
205 Church Street 


NORTHEASTERN 
JAMES P. ALLEN, Jr.—Boston, Mass. 
Regional Edi tor 


Liberty Mutual Ins. Co. 
175 Berkeley St. 


State Editors 
ANDREW B. GOODSPEED—Boston 9, 
Mass. 


100 Milk Street 

JOSEPH W. GRIFFIN—Chicago 2, Ill. 
One North LaSalle St. 

WILLIAM F. MARTIN—New York 17, N. Y. 
355 Lexington Ave. 

JEROME H. SEARL—Syracuse 2, N. Y. 
800 Hills Building 

HARLEY J. McNEAL—Cleveland 14, Ohio 
520 Williamson Buil 

JOHN A. ROYSTER—Peoria 2, Ill. 

tral National Bank Building 

WILLIAM A. ee 4, Ind. 

1510 Merchants National Bank Bldg. 


Statements made and opinions expressed in addresses 
and publication thereof does not necess 


RICHARD 8. GIBBS—Milwaukee 2, Wis. 
Regional Editor 
757 North Broadway 


State Editors 
HAROLD ~" CARROLL—Minneapolis 2, 
Mim 


saeamete Federal Bldg. 

GORDON V. COX—Bismark, N.D. 
Little Block 

C. C. FRAIZER—Lincoln, Neb. 

312 Lincoin Liberty Life Bldg. 

WILEY E. MAYNE—Sioux City, Ia. 
1109 Badgerow Bldg. 

ELMER E. KLAPRAT—Wausau, Wis. 
Employers Mutual Lia. Ins. Co. 
407 Grant St. 

LAURENT K.VARNUM—Grand Rapids 


Mich. 
Michigan Trust Bldg. 


M. T. WOODS—Sioux Falls, 8. D. 
310 South Ist Ave. 


PACIFIC 


WAYNE VEATCH—Los Angeles, Calif. 
Regional Editor 
639 South Spring St., Suite 808 


State Editors 


ROBERT LEE AGER—Seattle 1, Wash. 
820 White Bldg. 
E. D. BRONSON—San Francisco 4, Calif. 
Mills Tower, 220 Bush Street 
JOHN P. CUSACK—Rosvwell, N. M. 
123 West Fourth Street 
J. L. EBERLE—Boise, Idaho 
711% Bannock Street 
H. B. HOFFMAN—Great Falls, Mont. 
First National Bank Bldg. 
J. —— HUTCHESON—San Diego 
1, Calif. 
1410 Bank of America Building 
ROBERT T. MAUTZ—Portland 4, Ore. 
Board of Trade Building 
JOHN T. McLAUGHLIN—Reno, Nev. 
1st National Bank Building 
FRED M. MOCK—Oklahoma City 2, 


la. 

First National Building 

EDWARD E. MURANE—Casper, Wyo. 
510 Wyoming National Bank Bldg. 

PAUL H. RAY—Salt Lake City 1, Utah 
75 So. Main St. 

PAUL M. ROCA—Phoenix, Arizona 
Title & Trust Bldg. 

ROBERT C. FOULSTON—Wichita 2, Kan. 
4th National Bank Bldg. 

FRANK A. WOODHEAD—Los Angeles 
5, Calif. 

Pacifie Employers Ins. Co. 

1033 8. Hope St. 


WILLIAM M. O’BRYAN—Fort Lauder- 
dale, a 
Regional Editor 
Professional Bldg. 
State Editors 


E. CAGE BREWER, Jr.—Clarksdale, Miss. 
143 Yazoo Ave. 


ALVIN R. Sa. JR.—New 
Orlean: 
Pm Bank Building 


JAMES E. CLARK—Birmingram 3, Ala. 
Eleventh Floor, Comer Building 


A. FRANK O’KELLEY—Tallahassee, Fla. 
311 East Park Avenue 


SOUTHEASTERN 


THOMAS B. WHALEY—Columbia 1, 8. C. 
Regional Editor 
Barringer Bldg. 
State Editors 


JOHN H. ANDERSON, JR.—Raleigh, N. C. 
Security Bank Bldg. 


W. H. ARNOLD—Greenville, 8. C. 
Lawyers Building 


R. EMERSON GARDNER—Atilanta 3, 
Georgia 
1220 First National Bank Bldg. 


—- 8S. HUDGINS—Huntington, W. Va. 
0. Box 468 


R. HARVEY CHAPPELL, JR.—Richmond 
508 Mutual Building 


SOUTH WESTERN 


JOSH H. GROCB—San Antonio 5, Tex. 
Regional Editor and Vice 
Chairman, Journal Committee 

Frost National Bank Bldg. 


State Editors 


J. W. BAKER—Knoxville 02, Tenn. 
Fidelity-Bankers Trust Bldg. 


KRAFT W. EIDMAN—Houston 2, Texas 
Bank of the Southwest Bldg. 


WILDER LUCAS—St. Louis 1, Mo. 
611 Olive Street 


J. KIRBY SMITH—Dallas 21, Tex. 
Texas Employers Ins. Asso. 


JOHN B. THURMAN—Little Rock, Ark. 
Donaghey Building 


FIELDEN WOODWARD—Louisville 2, Ky. 
Kentucky Home Life Building 


and articles are not to be taken as official expressions of the Association’s policy, 
arily imply endorsement in any way of the views expressed therein. 








Page 348 INSURANCE COUNSEL JOURNAL July, 1960 


Officers and Executive Committee. . 159-1560 


President... CHARLES E. PLEDGER, JR... Washington, D. C. 
President-Elect __.DENMAN Moopy.. .....Houston, Texas 
Vice-President... J. H. Goncwer _.............. Mansfield, Ohio 
Vice-President FRANKLIN J. MARRYOTT.. Boston, Massachusetts 
Secretary-Treasurer GrorcGe McD. SCHLOTTHAUER : Madison, Wisconsin 
Editor Emeritus _Grorce W. YANCEY__......-...... Birmingham, Alabama 
Executive Secretary Miss BLANCHE DAHINDEN__.- Milwaukee, Wisconsin 


EXECUTIVE COMMITTEE 


The President Immediate Past President 
one P . G. ARTHUR BLANCHET 
The President-Elect New York, New York 
The Vice-Presidents 


vv x Editor of Journal 
The Secretary-Treasurer WituaM E. KNEprER 
Columbus, Ohio 


For the Term of 1 Year For the Term of 2 Years For the Term of 3 Years 
KraFrT W. E1ipbMAN Tay.Lor H. Cox Harowp Scott BAILE 
Houston, Texas Knoxville, ‘Tennessee Philadelphia, Pennsylvania 
Joun C, GRAHAM Davip L. TRESSLER WALTER HUMKEY 
Hartford, Connecticut Chicago, Hlinois Miami, Florida 
THomas N. PHELAN WALTER O. SCHELL F. CARTER JOHNSON, JR. 
Toronto, Ontario, Canada Los Angeles, California New Orleans, Louisiana 


PAST PRESIDENTS 











*Myron W. VAN AUKEN 1920-1923 PauL J. McGoucu _...... 1946-1947 
*MARTIN P. CORNELIUS 1923-1926 LOWELL WHITE ; _..... 1947-1948 
*Epwin A. JONES 1926-1932. +KENNETH P. GRUBB _». 1948-1949 
GEORGE W. YANCEY 1932-1934 L. DuncAN LLoyp 1949-1950 
WALTER R. MAYNE 1934-1935 Wayne E. STICHTER 1950-1951 
J. Roy Dickie 1935-1936 Josepu A. Spray 1951-1952 
*MARION N. CHRESTMAN 1936-1937 ALVIN R. CHRISTOVICH 1952-1953 
*P. E. REEDER 1937-1938 J. A. Geocu 1953-1954 
Mito H. CrawForp 1938-1939 STANLEY C. Morris os _...1954-1955 
GERALD P. HAYEs 1939-1940 Lester P. Dopp 1955-1956 
*Oscar J. BROWN 1940-1941 Joun A. KiLuwin 1956-1957 
*Witus SMITH 1941-1943 Forrest A. BETTS sa ; 1957-1958 
Pat H. EAGER, Jr. 1943-1944 G. ARTHUR BLANCHET 1958-1959 
F. B. BAyYLor 1944-1946 
* Deceased 7U. S. District Judge 
PURPOSE 


The purpose of this Association shall be to bring into close contact by association and communica- 
tion lawyers, barristers and solicitors who are residents of the United States of America or of any of its 
possessions or of any country in the Western Hemisphere, who are actively engaged wholly or partly in 
the practice of that branch of the law pertaining to the business of insurance in any of its phases or to 
Insurance Companies; to promote efficiency irl that particular branch of the legal profession, and to 
better protect and promote the interest of Insurance Companies authorized to do business in the United 
States of America or in any country in the Western Hemisphere; and to encourage cordial intercourse 
among such lawyers, barristers and solicitors, and between them and Insurance Companies generally. 
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President's Page 


This page is written in retrospect. Twelve months 
have elapsed since the Association honored me with 
the high office of President. The flight of time has 
been rapid. The year has been an exceptionally busy 
but intensely interesting and pleasant one. An indeli- 
ble impression has been engraved on my mind as to 
the high quality of our membership, the conscien- 
tiousness of our members in approaching and consum- 
mating their respective organization assignments, anil 
our potentialities to meet the challenge and accom- 
plish the high purposes and aims of the Association. 

Tremendous impetus has been added this year to 
the work of the Association with the problems which 
exist in the personal injury field. The Defense Research Committee has made 
tangible and substantial progress in eliminating, what the indefatigable, indus- 
trious and able chairman of that committee, Stanley C. Morris, characterizes as 
“gimmicks” in the trial of bodily injury cases. The interchange of information 
among the defense segment of the bar has been accelerated by the formation of 
informal and formal local organizations of defense counsel and by the publica- 
tion of a monthly newsletter. ‘The program of this committee is dedicated to pro- 
moting improvements in the administration of justice and supporting the adver- 
sary system of jurisprudence. ‘This committee has earned and should receive the 
active cooperation of every member of the Association and the insurance industry. 

Our publications have had a history-making year under the leadership of our 
energetic and brilliant Editor, William E. Knepper. The Journal has continued 
to maintain its high standard as a law-review type of periodical. The value of 
the Journal was greatly enhanced during the past year by the publication of the 
General Index (1928-1959). In March we added a new member to our publica- 
tion family when “For the Defense” made its first appearance. The four issues 
published to date have fully justified its purpose, ‘To increase the professional 
skill and enlarge the knowledge of defense lawyers’. Prof. Robert W. Miller of 
the Syracuse University College of Law, deserves an accolade as Managing Editor. 

Our headquarters in Milwaukee, Wisconsin, continued to function smoothly 
and efficiently during the past twelve months under the able guidance of Miss 
Blanche Dahinden, our Executive Secretary. She performs her duties willingly, 
promptly and capably. On behalf of the Officers, Executive Committee and 
membership, thanks are extended to Miss Dahinden for her loyalty, sincerity of 
purpose and a job well done. 

May I conclude this, my final message as your President, by expressing ap- 
preciation for the privilege of serving you and gratitude to those who have so 
ably assisted in the accomplishments of the year. I extend best wishes to Denman 
Moody and the other newly elected officers and members of the Executive Com- 
mittee. With the type of cooperation which has been accorded me, the future of 











our Association is assured. 
CHARLES E. PLEDGER, JR. 
President 
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ECISIONS 








Recent decisions of the courts dealing with insurance and negligence law and practice are 


included in these pages. 


Journal readers are asked to sen 


in digests of such rulings. 


Unreported cases dealing with novel questions are especially desired. Members of 1.A.1.C. 
should submit their contributions to their State Editors. 


Edited by 
R. Harvey CHAPPELL, JR. 
Richmond, Virginia 


AIRCRAFT— 
SUSPENSION OF COVERAGE NOT 
REINSTATED 


Powell Valley Elec. Coop. v. United 
States Aviation U., 179 F. Supp. 616 (W. 
D. Va., 1959). 


Insurers issued a policy of insurance cov- 
ering a certain aircraft known as a Bell 
helicopter under the terms of which as a 
condition of “in flight” coverage the air- 
craft must have been operated by one John 
J. Ryan, a duly licensed pilot. On the date 
of the accident, after making a normal take 
off Ryan turned the aircraft over to a stu- 
dent pilot, McNeil, who assumed operation 
of the aircraft. In attempting to take a 
very steep right hand turn the aircraft 
started sliding into the turn and started 
losing altitude whereby Ryan became 
alarmed, got back on the controls and made 
an effort to right the aircraft. However, 
before he was able to do so, the helicopter 
was demolished upon impact with the 
ground. The insured owner of the aircraft 
sued for damages and the insurers contend- 
ed that the crash occurred when the policy 
was not in effect; that when McNeil took 
over the controls and began to pilot the 
aircraft and use it for a forbidden purpose 
the insurance coverage was immediately 
suspended and that the coverage did not 
reattach before the crash. The insured con- 
tended that notwithstanding the fact the 
aircraft was maneuvered into a dangerous 
and precarious condition while it was be- 
ing piloted by McNeil, nevertheless, when 
Ryan again took over the controls the heli- 
copter was at that moment operated by the 
pilot named in the policy and was so op- 
erated at the time of the crash. The United 
States District Court for the Western Dis- 
trict of Virginia dismissed the suit, holding 
that the coverage under the policy had been 
suspended and that the coverage was not 


reinstated inasmuch as something had tak- 
en place during the period of suspension 
which increased the insurer’s risk of loss, 
namely, the fact that the helicopter was 
maneuvered into a precarious crisis from 
which it could not be saved. (Contributed 
by E. Ballard Baker, Richmond, Virginia.) 





. AUTOMOBILE INSURANCE— 


COVERAGE ALLOWED WHERE 
AUTOMOBILE USED AS GUN REST 


Fidelity and Casualty Company of New 
York v. Lott, 273 F. 2d 500 (5 Cir., 1960) 


Davies, the named insured, and three 
companions were in search of game on a 
mountainous road in Colorado and, spying 
three deer, Davies brought the insured ve- 
hicle to a stop and emerged from the ve- 
hicle on the left hand side with his rifle. 
Leaning over and across the vehicle and 
directing the rifle across the top, Davies 
fired at one of the deer. For some unex- 
plained reason (probably because the muz- 
zle of the rifle did not clear the curved top 
of the vehicle) the bullet tore through the 
top of the car, was deflected down and in- 
flicted a fatal injury to one of the occu- 
pants, Murray, who was seated on the right 
side of the front seat of the vehicle. Mur- 
ray’s survivors brought suit against Davies 
to recover damages for the death of Mur- 
ray. Davies made demand on the insurer 
to defend, which the insurer declined, 
claiming that the action did not arise out 
of the maintenance, use or ownership of 
the insured vehicle. Davies defended’ by 
counsei of his own selection, suffered 
judgment against him in the sum of $10,- 
000.00, the maximum recovery under the 
applicable Colorado death act. Because of 
Davies’ inability to pay, Murray’s survivors 
instituted the present action against the 
insurer to collect the judgment rendered 
against Davies, contending that Murray’s 
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death was caused by accident and arose out 
of the ownership, maintenance or use of 
the insured vehicle. From a verdict for 
Murray’s survivors the insurer appealed 
and the United States Court of Appeals 
for the Fifth Circuit held that under the 
terms of the policy the loss was covered. 
The insurer argued that the automobile 
was being “used” as a gun-rest rather than 
as a vehicle and that, therefore, no coverage 
could be extended. However, the court 
held no such limitations were placed on 
the word “use” by the insurer in the pre- 
paration of the policy and, following the 
general principle that if the language of 
an insurance policy admits of more than 
one construction that most favorable to the 
insured must be adopted, the jury’s verdict 
was upheld. (Contributed by Gordon H. 
Snow, Los Angeles, California, Chairman 
of the Journal Committee) 





AUTOMOBILE INSURANCE— 
INSURER HELD LIABLE UNDER 
FINANCIAL RESPONSIBILITY LAW 
FOR FAILURE TO DENY COVERAGE 


Simmons v. Civil Service Employers In- 
surance Company and Civil Service Em- 
ployees Insurance Union, (No. 33113, Su- 
perior Court of County of Solano, State of 
California, 1960) 


Simmons was injured while an occupant 
in Trousdale’s car which had collided with 
an automobile driven by Symon. Symon 
sent a notice to the Department of Motor 
Vehicles naming the defendant as the in- 
surer of his automobile. Within a few days 
the insurer received notice from the De- 
partment of Motor Vehicles directing the 
insurer to confirm or deny coverage within 
20 days as required by the California Ve- 
hicle Code. The insurer did not then or 
at any time respond. Simmons recovered 
a $20,000.00 judgment against Symon and, 
meanwhile, Symon discovered that he had 
no liability insurance, merely $50.00 deduc- 
tible collision with defendant insurer. 
About 3 months later the Motor Vehicle 
Department again wrote the insurer con- 
cerning verification of coverage and again 
the defendant did not reply. Simmons 
brought suit against the insurer claiming 
coverage under the vehicle code as a result 
of the insurer having failed to comply with 
the statute. The Superior Court of the 
County of Solano found for the plaintiff 
holding that there existed coverage in the 
minimum amount provided by law, name- 
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ly, $5,000.00 and costs, and in its opinion 
the court stated that such imposition of 
legal sanctions seemed a reasonable method 
of securing compliance with the law. (Con- 
tributed by Gordon H. Snow, Los Angeles, 
California, Chairman of the Journal Com- 
mittee) 





AUTOMOBILE INSURANCE— 
MISREPRESEN TATIONS BY INSURED 
RELIEVES INSURER OF LIABILITY 


Fidelity and Casualty Company of New 
York v. Griffin, 178 F. Supp. 678 (S. D. 
Tex., 1959) 


The insured reported to his liability car- 
rier that while driving the insured auto- 
mobile he was involved in a collision with 
a motor scooter being driven by two min- 
ors. The insured was charged with aggra- 
vated assault to which charge he entered 
a plea of guilty. Suit was brought against 
the insured by the injured parties and the 
insurance carrier actively undertook the de- 
fense of the suit. The accident occurred 
on July 28, 1957, and it was not until Feb- 
ruary 28, 1958, immediately prior to his 
deposition being taken by the plaintiff's 
attorneys, that the insured revealed to his 
attorneys that he had not actually been 
driving at the time of the accident; that he 
had permitted his 14 year old nephew to 
drive the car and that the boy was actually 
the one involved; that he had arrived at 
the scene before any other witnesses and 
while the plaintiffs were unconsious he de- 
cided to take the blame so as to protect 
his nephew and also because he was afraid 
he would get in trouble for letting a ju- 
venile, unlicensed drivér use his car. The 
insured’s deposition was taken as scheduled 
and on advice of counsel he testified to the 
facts which he affirmed as constituting the 
truth. One week thereafter, the insurer in- 
stituted this declaratory judgment proceed- 
ing seeking relief from its obligations und- 
er the automobile liability policy, contend- 
ing that there were violations of the no- 
tice provision and the cooperation clause. 
The United States District Court for the 
Southern District of Texas held that the 
insurer was entirely right in both respects. 
Notice of an accident, containing a deli- 
berate and willful misstatement as to one 
of the circumstances of controlling import- 
ance, is no notice at all. Similarly, such 
deceit, continued for a period of 7 months 
following the accident, constitutes a breach 
of the cooperation clause. 
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AUTOMOBILE INSURANCE— 
MUTUAL INTERESTS DO NOT 
ELIMINATE GUEST STATUTE 


Sunderman v. Wardlaw, 101 N.W. 2d 848 
(Neb., 1960) 


Six ladies, members of the Does, an aux- 
iliary of the Elks, embarked in the automo- 
bile owned and driven by one of the num- 
ber for a trip from their home at Beatrice, 
Nebraska, to Omaha, Nebraska. All were 
members of a drill team which participated 
in secret ritualistic work of the lodge for 
which the members received no compensa- 
tion. The Nebraska Guest Statute Section 
39-740, R. R. S. 1943, provides: “The own- 
er or operator *** shall not be liable for 
any damages to any passenger or person 
riding *** as a guest or by invitation and 
not for hire, unless such damage is caused 
by *** gross negligence of the owner or 
operator ***. For the purpose of the sec- 
tion, the term ‘guest’ is hereby defined as 
being a person who accepts a ride in any 
motor vehicle without giving compensation 
therefor, ***”. The plaintiff, who was se- 
verely injured in an accident enroute, 
claims she was a passenger and not a guest, 
hoping to avoid the burden of proving 
gross negligence. The trial court held as 
a matter of law, under the stated facts, that 
she was a guest and so instructed the jury 
which returned a verdict for the owner and 
driver. The Nebraska Supreme Court af- 
firmed on the ground that although cer- 
tain benefits could flow to all the ladies 
individually or collectively from the trip, 
such benefits were merely incidental to the 
social and fraternal interests and compan- 
ionship of the members of the chapter and 
not such as to provide compensation with- 
in the meaning of the statute as to make 
the plaintiff a passenger. (Contributed by 
C. C. Fraizer, Lincoln, Nebraska, State Ed- 
itor for Nebraska) 





AUTOMOBILE INSURANCE— 
PERMISSIVE USER CANNOT GRANT 
PERMISSIVE USE TO ANOTHER 


Peterson v. Sunshine Mutual Insurance 
Company, 273 F. 2d 53 (8 Cir., 1959) 


Richard Mai, the named insured, turn- 
ed the insured automobile over to his 
brother, Theodore, for the latter’s unres- 
tricted use. Without the knowledge or con- 
sent of Richard, ‘Theodore in turn deliver- 
ed the car to another brother, Walter. 
While using the insured automobile on 
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his own personal affairs, Walter was in- 
volved in an accident which resulted in 
claims being made against him. Walter 
made demand upon the insurer that it de- 
fend the actions against him whereupon 
the insurer filed this declaratory judgment 
suit to determine its liability, contending 
that Walter was not an “additional insur- 
ed” within the meaning of omnibus clause 
of the policy. The trial court entered judg- 
ment in favor of the insurer and on appeal 
the United States Court of Appeals for the 
Eighth Circuit affirmed. The court held 
that the policy clearly provides that the 
named insured, or spouse, can grant per- 
missive use of the insured automobile so 
as to make the user thereof an additional 
insured. However, such a permissive user 
may not grant permissive use to another 
and remain within the coverage of the 
policy. (Contributed by J. Kirby Smith, 
Dallas, Texas, State Editor for Texas) 





DAMAGES— 

NEUROSIS RESULTING FROM 
IMAGINARY HAPPENINGS NOT 
COMPENSIBLE 


Williamson v. Bennett, 112 S. E. 2d 48 
(N. C., 1960) 


Plaintiff's automobile was involved in a 
collision with an automobile operated by 
defendant. Plaintiff received no immedi- 
ate physical injury from the collision, both 
drivers having said that they were not hurt 
and were sorry that the accident had occur- 
red. Plaintiff did not see what had struck 
her car until she had driven the car about 
a half a block beyond the point of collision 
and had parked her vehicle but she had 
heard “a grinding sound from the left side” 
of her automobile. She was more than or- 
dinarily predisposed to neurosis. The col- 
lision occurred near a_ school building 
where children were going to school. About 
a month earlier her brother-in-law, while 
driving an automobile, had collided with 
a child on a bicycle and the child had been 
killed. When plaintiff heard the “grind- 
ing noise” she was seized with fear and 
anxiety that she had hit a child on a bicy- 
cle and was somewhat relieved to discover 
later that she had not. From this experi- 
ence she developed a neurosis which re- 
sulted in a conversion reaction or pseudo- 
paralysis. In the opinion of the psychia- 
trists who attended her, the collision and 
grinding noise “triggered” her neurosis. 
The Supreme Court of North Carolina rec- 
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ognized the general rule that mere fright 
caused by ordinary negligence not associat- 
ed with physical injury, does not give rise to 
a cause of action and further recognized 
that recovery usually is denied where the 
fear or anxiety resulting in neurosis is for 
the life, safety or well-being of a person 
other than the plaintiff himself. In hold- 
ing that the plaintiff was entitled to re- 
cover damages for personal injury the court 
observed: 


“*** In short, she was not frightened 
by what actually happened but by what 
might have happened. It was not the 
collision that caused her anxiety, it was 
something that did not exist at all, a 
phantom child on a non-existent bicycle. 

The defendant was under no duty to 
anticipate or to take precautions against 
the mere possibility that plaintiff or oth- 
er persons might imagine a state of facts 
that did not exist. The thing that plain- 
tiff feared might have happened on this 
occasion is entirely remote from what ac- 
tually did happen. And it was the im- 
aginary thing, not the real occurrence, 
that caused the fright, neurosis and con- 
version reaction. Defendant is responsi- 
ble only for the proximate result of her 
conduct, that is, for the damage caused 
by what actually did happen.” 


See also, Strazza v. McKittrick, 156 A. 2d 
149 (Conn. 1959), in which plaintiff was 
denied recovery for injuries allegedly in- 
curred by reason of nervous shock resulting 
from the fear of injury to her child. 





EXCESS LIABILITY— 
JUDGMENT CREDITOR CANNOT 
RECOVER AGAINST INSURER 


Canal Insurance Company of Greenville, 
S. C. v. Sturgis, 114 So. 2d 469 (Fla., 1959) ; 
decision certified to the Supreme Court of 
Florida, 115 So, 2d 774 (Fla., 1959) 


The plaintiff recovered a judgment 
against the insured which exceeded the 
policy limits the policy having provided in 
part: “*** any person *** who has secured 
such judgment *** shall thereafter be en- 
titled to recover under this policy to the 
extent of the insurance afforded by this 
policy.” The plaintiff received payment ol 
the policy limits and now holds an unsatis- 
lied judgment as to the excess. ‘The pre- 
cise question in issue is whether the plain- 
tiff may maintain a suit directly against the 
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insurer for recovery of the judgment be- 
yond the policy limits based upon the al- 
leged negligence or bad faith of the insur- 
er in the conduct or handling of said suit. 
On certification to the District Court of 
Appeals of Florida, First District, the court 
answered the question in the negative: 


“Many logical reasons will occur to the 
legal mind why the certified question 
should be answered in the negative. No 
one can today question the legal right 
of the insured to sue the insurer for neg- 
ligence or bad faith in failing to settle a 
claim within the policy limits for, if he 
has had to pay a part of the judgment, 
he has indeed suffered damages because 
of such failure of the insurer; but, when 
the judgment creditor so sues the insur- 
er for an amount above such limits, a 
vastly different situation exists in the 
eyes of the law. The judgment creditor 
has not suffered because of the insurer’s 
failure, but has, if anything, gained 
thereby. The judgment creditor would 
be in an anomalous position, for typical- 
ly he would be claiming damages for the 
insurer’s failure to settle the case for 
much less than the verdict he himself 
actually won.” 





FEDERAL COURTS— 
ALLEGATIONS AS TO 
JURISDICTIONAL AMOUNT NOT 
MADE IN GOOD FAITH 


Leehans v. American Employers Insur- 
ance Company, 273 F. 2d 72 (5 Cir., 1959) 


Leehans sued the liability insurer of a 
restaurant in the United States District 
Court to recover $13,045.00 for personal in- 
juries allegedly sustained when he came in 
contact with acid solution negligently put 
in a soap dispenser in the restaurant lava- 
tory. The insurer challenged the jurisdic- 
tion of the court by motion to dismiss on 
the ground that the injuries were so minor 
that the claim alleging damages exceeding 
the jurisdictional amount of $10,000 was 
not made in good faith. Before granting 
the motion to dismiss the United States 
District Court ordered the taking of the 
deposition of the treating physician and 
invited the plaintiff to supplement the re- 
cord to show jurisdiction. ‘The deposition 
was taken and filed and the plaintiff stood 
on the allegations of his complaint. On 
appeal from an order sustaining the mo- 
tion to dismiss the United States Court of 
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Appeals for the Fifth Circuit affirmed the 
action of the lower court by a per curiam 
opinion. In doing this the Court of Ap- 
peals rejected the argument of the plaintiff 
that the determination of the amount of 
damages pertaining to suffering was a pure- 
ly subjective matter wholly within the pro- 
vince of the jury and that the ad damnum 
controlled the jurisdiction. (Contributed 
by Alvin R. Christovich, Jr., New Orleans, 
Louisiana, State Editor for Louisiana) 





FIRE AND INLAND MARINE— 
COVERAGE DENIED FOR 
POODLE’S PIDDLING 


Actna Insurance Company v. Sachs (E. 
1). Mo., 1960) 


Insured and his wife purchased a French 
Poodle which they appropriately named 
“Andre”. According to the insured, Andre 
was properly trained and housebroken and 
life was pleasant for the insured and his 
wife until they went on a vacation and left 
Andre at a kennel. When they returned 
they found that Andre no longer was house- 
broken but, rather, Andre proceeded to 
leave 75 or 80 spots on an expensive rug. 
The insured immediately notified his in- 
surance agent and made claim under the 
“floater” provisions of his policy, which pro- 
visions are covered by the rules of “mari- 
time law” (and in this instance rightly so!). 
In a delightfully whimsical opinion by 
Judge Randolph H. Weber, the United 
States District Court for the Eastern Dis- 
trict of Missouri held that there was no 
coverage. Although the law allows each 
dog its first bite and although possibly the 
court might condone one or two occasions 
of Andre’s imprudence, nevertheless, to al- 
low the prolific indiscretions in the case at 
bar borders on recklessness and disregard 
for which a person should not be rewarded. 
(Contributed by Clarence R. Conklin, Chi- 
cago, Illinois) 





FIRE INSURANCE— 
RELINQUISHMENT OF POSSESSION 
EXCLUDES COVERAGE 


General Casualty Company of America v. 
Azteca Films, Inc. (9 Cir. 1960) 


In an action for declaratory relief the 
insurer sought to exonerate itself from 
coverage under an exclusionary clause, 
concerning products and completed works, 
reading in part as follows: (Coverage is ex- 
cluded for) 
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“*** the consumption, handling or use 
of or the existence of any condition in, 
any article or product manufactured, 
sold, handled or distributed by the in- 
sured, after the insured has relinquished 
possession thereof to others and away 
from the premises owned, rented or con- 
trolled by the insured, except equipment 
or other property rented to or located 
for the use of others but not sold.” 


The insured was in the business of renting 
motion picture film and as the film would 
wear out it was sold to American Cellulose 
for a salvage. While in the course of trans- 
it between the insured and American Cel- 
lulose and after it had been assigned to a 
commoncarrier, one of the barrels of film 
exploded, apparently as a result of spon- 
taneous combustion, and caused the dam- 
age complained of. The insurer took the 
position that the loss was excluded under 
the policy in that the insured had “relin- 
quished possession thereof to others and 
away from premises owned, rented or con- 
trolled by the insurer”. The insured con- 
tended that the term “possession” as used 
in the policy was ambiguous and that am- 
biguity should be resolved against the in- 
surer. The Ninth Circuit Court of Appeals 
held for the insurer concluding that the 
word “possession”, coupled with the entire 
language contained in the exclusion clause, 
was not in fact ambiguous and that it 
meant actual possession of the instrumen- 
tality which produced the loss. The court 
observed that all rules of construction are 
subordinate to the principle that the in- 
tention of the parties to be collected from 
the entire instrument must prevail. (Con- 
tributed by Gordon H. Snow, Los Angeles, 
California, Chairman of the Journal Com- 
mittee) 





LIABILITY— 
GOOD SAMARITAN NOT LIABLE 
FOR NEGLIGENCE OF AIDED PARTY 


Trammell v, Ramey, 329 8. W. 2d 153 
(Ark., 1959) 


The defendant, Ramey, operated a gen- 
eral store, and his oldest employee, Banks, 
was afflicted with an alcoholic problem. 
On more than one occasion Banks had run 
afoul of the law for driving while intoxi- 
cated and frequently he was unable to work 
because of his addiction. Ramey, working 
patiently to help Banks with his problem, 
watched over him as best he could to keep 
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him from drinking and placed Banks in 
communication with Alcoholics Anony- 
mous and similar agencies. When Ramey 
left for a week’s vacation, he left his store 
in charge of Banks. On that same date 
Banks again became intoxicated and while 
operating an automobile under the influ- 
ence he was involved in a collision with the 
plaintiffs, giving rise to the instant suit. 
Since Banks was judgment proof, the plain- 
tiffs sued Ramey on the theory that he had 
assumed the duty of controlling Banks. The 
Supreme Court of Arkansas affirmed the 
action of the lower court sustaining the de- 
fendant’s demurrer and dismissing the com- 
plaint. Recognizing that plaintiff's theory 
of liability was novel to say the least, the 
court commented: 


“The doctrine in question falls decide- 
ly short of visiting liability upon Ramey 
in this case. If a person gratuitously goes 
to the assistance of someone in distress 
he exposes himself to the consequence of 
his negligence, but there the matter ends; 
he is not bound to play the good Sama- 
ritan again if he is confronted with the 
same situatian upon wholly different oc- 
casion. Ramey’s friendly guidance meay 
have reduced the number of Banks’ 
sprees and in that way may have prevent- 
ed a number of highway accidents that 
would otherwise have occurred but this 
does not entitle the public to demand 
that Ramey devote the rest of his life to 
the care of Banks. ***” 


(Contributed by J. Kirby Smith, Dallas, 
Texas, State Editor for Texas) 





LIABILITY— 

ILLINOIS ABOLISHES 
GOVERNMENTAL IMMUNITY OF 
SCHOOL DISTRICTS 


Molitor v. Kaneland Community Unit 
District No. 302, 163 N. E. 2d 89 (IIL, 
1959) 


The plaintiff, Thomas Molitor, was in- 
jured when the school bus in which he 
was riding, overturned, exploded and burn- 
ed. The complaint alleged negligence on 
part of the bus driver and the school dis- 
trict, but omitted any allegation of insur- 
ance or non-public funds out of which a 
judgment could be satisfied, making the 
issue squarely one of the immunity of the 
school district from a tort claim without 
reference to the rule announced in the earl- 
ier case of Moore v. Moyle, 405 Ill. 555, 92 


INSURANCE COUNSEL JOURNAL 


Page 355 


N.E. 2d 81 (1950), in which it was held that 
an educational institution was responsible 
for the tortious conduct of its agents to the 
extent of its insurance or non-trust funds 
available to satisfy the judgment. The Su- 
preme Court of Illinois stated that the doc- 
trine of Moore v. Moyle did not offer a 
satisfactory solution. The majority of the 
court then went on to hold that since, in 
their view, the doctrine of governmental 
immunity runs counter to the basic concept 
that liability follows negligence the doc- 
trine should be abolished. Previous Illin- 
ois decisions to the contrary were discard- 
ed with the comment: 


“Defendant strongly urges that if said 
immunity is to be abolished it should be 
done by the legislature not by this court. 
With this contention we must disagree. 
The doctrine of school district immuni- 
ty was created by this court alone. Hav- 
ing found that doctrine to be unsound 
and unjust under present conditions, we 
consider that we have not only the pow- 
er, but the duty to abolish that immuni- 
ty. ‘We closed our courtroom doors with- 
out legislative help, and we can likewise 
open them’.” 


Because of some obivious practical ques- 
tions which this decision raises, the court 
held that this ruling would be prospective 
in application and justified this on a num- 
ber of grounds, one of them being the re- 
warding of the plaintiff in the subject case 
for his expense and courage in taking the 
appeal and thus enabling the court to res- 
cue the rights of the individual from the 
unjust prior rule of non-immunity 
backed up by stare decisis. The dissenting 
opinion of Justices Davis and Hershey is 
almost apoplectic in vigor of denunciation. 
See discussion of the subject case and Mur- 
phy v. City of Carlsbad, 348 P. 2d 492 (M. 
M., 1960), in 27 Insurance Counsel Journal 
198 (April, 1960). (Contributed by John 
H. Royster, Peoria, Illinois, State Editor 
for Illinois) 





LIABILITY— 
INTERSPOUSAL IMMUNITY 
INAPPLICABLE 


Long v. Landy, 158 A. 2d 728 (N. J., 
1960) , 


The plaintiff, while riding with her hus- 
band in his automobile, sustained injuries 
which resulted in the loss of her reason 
and competency and her husband was fatal- 
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ly injured when his vehicle collided with 
the automobile of another. The plaintiff's 
wife, through a guardian, sued the owner 
and operator of the other vehicle and in 
a separate suit sued her husband's general 
administrator for her husband's negligence. 
The owner and operator of the other ve- 
hicle filed a third party complaint against 
the husband’s general administrator seek- 
ing contribution because of the husband's 
negligence. The general administrator 
sought a judgment of dismissal of that 
count which the wife’s guardian set out 
against him and also sought dismissal of 
the third party complaint for contribution, 
the grounds for dismissal being that if the 
husband had survived the suit could not 
continue and that the death of the husband 
did not change this basic principle. The 
Superior Court of New Jersey held that 
the doctrine of interspousal immunity is 
based on a policy of preserving domestic 
peace and felicity, and since the wife was 
bereft of mental competency and her hus- 
band was deceased no domestic discord 
could result, and the doctrine could not 
preclude either the recovery by the mental- 
ly incompetent wife from her deceased hus- 
band’s general administrator or recovery of 
contribution by the owner and operator of 
the other vehicle. 





LIFE INSURANCE— 

“EXTERNAL MEANS” 
INTERPRETATION AFFIRMED IN 
FOURTH COURT 


McCallum v. Mutual Life Insurance Co. 
of New York, 274 F. 2d 431 (4 Cir., 1960) 


As reported in 27 Insurance Counsel 
Journal 8 (January, 1960), the United 
States District Court for the Eastern Dis- 
trict of Virginia held that where the in- 
sured died as a result of aspiration of gas- 
tric contents into the trachea, assuming 
arguendo that the insured’s death was vio- 
lent and accidental, nevertheless, the insur- 
ed did not die from injuries soley through 
“external means” within the double indem- 
nity provision of the subject policy. The 
court reasoned that the substance which 
caused death was no longer food but was 
in the insured’s body and was being ex- 
pelled therefrom in the process of vomit- 
ing. The Fourth Circuit Court of Appeals, 
in a per curiam opinion, affirmed the de- 
cision of the district court and adopted 
its Opinion. 


INSURANCE COUNSEL JOURNAL 


July, 1960 


LIFE INSURANCE— 

DATE OF ISSUE RATHER THAN 
EFFECTIVE DATE CONTROLS 
UNDER SUICIDE CLAUSE 


Byram v. Equitable Life Assurance So- 
ciety of U. S., 180 F. Supp. 620 (W. D. La., 
1959) 


The insurer issued life policies, making 
the effective date of the policies April 16, 
1955, the date of application, although in 
fact they actually were issued on May 9, 
1955, and July 6, 1955. Both policies re- 
lated back to the date of application and 
became effective on that date. The in- 
sured’s death occurred on May 7, 1957, and 
the insurer denied liability on the ground 
that the insured had committed suicide less 
than two years after the dates of issue of 
the policies. Both policies by their express 
terms stated that the policy shall be incon- 
testable after it has been in force for a 
period of two years “from its date of is- 
sue”. The beneficiaries brought suit on 
these policies to recover the face amount, 
contending that the two year period com- 
menced to run from the effective date of 
the policies rather than the dates of issue. 
The United States District Court for the 
Western District of Louisiana entered judg- 
ment for the insurer holding that under 
the incontestable clause the “date of issue” 
is the date the policies actually were issued 
and the dating back of the policies to the 
date of application had no bearing on this 
provision. 





LIFE INSURANCE— 

POLICY PROVISIONS CONTROL 
UPON PRIOR DEATH OF 
BENEFICIARY 


Aetna Life Insurance Company v. Mit- 
chell, 180 F. Supp. 674 (M. D. Pa., 1960) 


Under a group life insurance certificate 
the insured designated the beneficiary to 
be his wife and then the policy specified 
successive beneficiaries including the sur- 
viving brothers and sisters, equally. The 
named beneficiary died as a result of a gun 
shot wound inflicted by the insured, and 
the insured died on the same day by sui- 
cide leaving no direct heirs surviving him. 
The named beneficiary left three minor 
children by a former marriage. ‘The insur- 
er brought this interpleader proceeding to 
determine the parties entitled to the life 
insurance. In this suit it was contended 
that the brothers and sisters of the insured 
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(who shot and killed his wife, the named 
beneficiary, and then committed suicide) 
should not be permitted to receive the pro- 
ceeds since it would be offensive to public 
policy of New York and Pennsylvania, the 
only two states whose law could be deter- 
minative in the case. The United States 
District Court for the Middle District of 
Pennsylvania held that the brothers and 
sisters of the insured were entitled to re- 
cover. The court concluded that the terms 
of the policy are determinative and that 
the proceeds under the policy in the instant 
case do not pass to the brothers and sisters 
of the insured derivatively but, rather, by 
virture of the provisions of the policy it- 
self. 





PRODUCTS LIABILITY— 
CRYSTALIZED CORN IN CORN 
FLAKES DOES NOT CONSTITUTE 
BREACH OF IMPLIED WARRANTY 


Adams v. Great Atlantic & Pacific Tea 
Co. 112 S. E. 2d 92 (N. C., 1960) 


Plaintiff purchased from one of defend- 
ant’s stores a box of corn flakes in a sealed 
package and while eating a bowl of corn 
llakes taken from this box he bit down 
on something very hard, breaking off part 
of a tooth. The tooth ultimately had to be 
extracted. The object which he bit on was 
found to be a part of a grain of corn that 
had been partially crystalized and which 
had been reduced from its normal state 
to a state as hard as a piece of quartz. The 
plaintiff sued the defendant for breach of 
implied warranty of fitness for human con- 
sumption. The Supreme Court of North 
Carolina, although recognizing that a line 
of authorities in North Carolina allowing 
recovery for breach of implied warranty 
of wholesomeness, nevertheless, held that 
the plaintiff was not entitled to recover 
since the object which had broken the 
plaintiff's tooth was not a substance foreign 
to corn flakes. 


The court commented: 


“His (plaintiff's) is not a case of a for- 
cign object, like glass, a piece of metal, 
etc., in the corn flakes, or of the corn 
flakes being decayed, diseased, or in a 
spoiled and poisonous condition.*** 

“The instant case is one where the sub- 
stance causing the injury is natural to 
the corn flakes, and not a foreign sub- 
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stance, and where a consumer of the pro- 
duct might be expected to anticipate the 
presence of the substance in the food.” 


See Swift & Co. v. Wells, 110 S.E. 2d 203 
(Va., 1959), following the conventional view 
as to implied warranty of wholesomeness 
of food. 





PRODUCTS LIABILITY—° 
WHOLESALE PACKER OF HAMS 
ENTITLED TO JUDGMENT BY 
COLLATERAL ESTOPPEL 


Eisel v. Columbia Packing Company, 181 
I. Supp. 298 (D. C. Mass., 1960) 


The consumer of a ham brought suit for 
breach of implied warranty of wholesome- 
ness in a Massachusetts federal court 
against a Massachusetts Corporation which 
originally packaged the ham. The consum- 
er also proceeded against the retailer in a 
Connecticut state court, which court, find- 
ing that the ham did not cause the injury, 
entered judgment for the retailer. The 
consumer then pursued his federal court 
action to recover against the wholesale 
packer for alleged injuries caused by eat- 
ing the identical ham. The United States 
District Court for the District of Massachu- 
setts sustained the wholesale packer’s mo- 
tion for summary judgment. The court rec- 
ognized Massachusetts authority to the 
effect that normally one of several joint 
tort feasors cannot plead a judgment 
in favor of his joint tort feasor against 
a plaintiff claiming to be injured by 
their joint act as an’ estoppel in a 
suit by the same plaintiff against him. 
However, the court went on to hold 
that the precise test is not merely 
whether there is mutuality of estoppel nor 
whether there is technical privity between 
the second defendant and the first defen- 
dant. Instead, inquiry should be made as 
to whether the plaintiff had a fair oppor- 
tunity procedurally, substantively and evi- 
dentially to the pursuit of his claim the 
first time. In the case at bar the court 
found there was nothing inequitable in al- 
lowing wholesale packer to invoke the doc- 
trine of collateral estoppel since the con- 
sumer had had his day in court on the is- 
suc in a forum of his own choosing and 
against the party of his own choosing who 
was closely related to the present defend- 
ant. 
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RES IPSA LOQUITUR— 

DOCTRINE NOT PRECLUDED UPON 
INTRODUCTION OF EVIDENCE OF 
SPECIFIC NEGLIGENCE 


South Florida Hospital Corporation v. 
McCrea, 118 So. 2d 25 (Fla., 1960) 


Husband and wife, as plaintiffs sought 
damages for personal injuries sustained by 
the wife, alleged to have been the result 
ol negligence attributal to the hospital. 
The wife was a surgical patient in the hos- 
pital and while in the recovery room, fol- 
lowing an abdominal operation, she sus- 
tained fractures of both arms. The plain- 
tiffs contended that the fractures were 
caused when the patient was negligently 
permitted to fall trom the recovery table 
while she was still under anesthesia and 
while she was exclusively under the cus- 
tody and control of the agents and employ- 
ees of the hospital. The trial court sub- 
mitted the case to the jury after having 
given an instruction on the doctrine of res 
ipsa loquitur, and the plaintiffs recovered 
verdicts. The Supreme Court of Florida, 
after reviewing the authorities, held that 
a plaintiff is not precluded from resorting 
to the doctrine of res ipsa loquitur merely 
because he introduces evidence of specific 
negligence attributable to the defendant. 
This the court viewed to be accordance 
with the decided weight of authority. The 
court then went on to explain how this 
did not conflict with earlier Florida cases 
wherein resort to the res ipsa doctrine was 
denied on the basis of the state of the evi- 
dence in those cases. 
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(Submitted by William O'Bryan, Fort Lau- 
derdale, Florida, State Editor for Florida) 





TRIAL TACTICS— 
ARGUMENT OF PLAINTIFF'S 
COUNSEL DISSAPPROVED 


Tabor v. O’Grady, 157 A. 2d 701 (N. J., 
1960) 


Guest passengers brought suit for injury 
sustained while riding in the defendant's 
automobile. In the words of the Superior 
Court of New Jersey, the collision was the 
end result of reckless and grossly negligent 
conduct of the defendant operator. ‘The 
jury resolved the issues in favor of the 
plaintiffs and on appeal the Superior Court 
of New Jersey reversed, the principal 
ground of reversal being the intemperate 
remarks of counsel for the plaintiff. Coun- 
sel for the plaintiff indulged in unjusti- 
fied aspersions on defense counsel’s motives 
in not offering the defendant as a witness 
and accused his adversary of playing “a 
game of checkers *** to save a few dollars 
for his client’s pocketbook ***”. The de- 
fense further was unwarrantably described 
as being “replete with misleading red her- 
rings” and as being based on trickery, 
shameful conduct and the pulling of 
“stunts”. Defendant's attorney was referred 
to as “one of the most able and strategic 
defense lawyers” in courts throughout the 
state “trying these defense cases”. ‘The 
court held that the latitude which counsel 
has in addressing the jury was clearly ex- 
ceeded by the inflamatory and altogether 
improper comments cited above and others. 


~e 
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Caveat re Botta v. Brunner Doctrines 





The Defense Research Committee reports that its studies indicate 
that where there is a challenge of the right of plaintiffs’ lawyers in per- 
sonal injury cases to get before juries their own dollar estimates of the 
amounts properly allowable by juries for their clients’ pain and suffering on 
a unit of time basis: 

1. It is wise to begin defendants’ objections with an analysis of the sub- 
jective nature of the material presented without regard to whether it is 
presented by blackboard or orally. It is believed that as a matter of the 
substantive law of damages, no American jurisdiction allows pain and sulf- 
fering to be measured on such a basis. To permit this summation tactic, 
therefore, subverts and circumvents an important substantive law principle. 

2. It is further believed that no American jurisdiction permits evi- 
dence, lay or expert, to be proffered placing a dollar value upon pain and 
suffering on such a basis. 

3. Plaintiffs’ counsel’s submitting orally or in writing their own esti- 
mates of the dollar amount allowable by the jury is always, therefore, de- 


void of record testimony to support it and is, for that reason, improper. 


4. A. Lee Bradford’s analysis in Proceedings, Section of Insurance Negli- 
gence and Compensation Law, ABA, 1960, 172, of the blackboard presenta- 
tion in the case of Braddock v. Scaboard Air Line Railroad, 80 So. 2d 662 
(Fla. 1955), Seaboard Air Line Railroad v. Braddock, 96 So. 2d 127 (Fla. 
1957) , shows the further critical importance of analyzing the alleged dam- 
age categories in summations, whether oral or written. 

5. Due to the great respect in which the Virginia court is held, Certi- 
fied T. V. and Appliance Co. v. Harrington, 109 S.E. 2d 126 (Va. 1959), is, 
it is believed, second in importance only to Botta v. Brunner, 26 N. J. 82, 
138 A. 2d 715 (1958) among recent cases. 

On an interim basis, and pending the setting up of a brief bank by 
insurers, Alvin R. Christovich, Jr., American Bank Building, New Orleans 
12, Louisiana, has a limited number of copies of (1) two briefs in the West 
Virginia case of Icy Smith v. Penn Line Service, Inc. and (2) brief in a 
pending Kentucky case, Defense lawyers having pending cases which at- 
tack the right of plaintiffs’ lawyers to get such estimates before juries may 


procure copies of these briefs by writing Mr. Christovich. 
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HE ARTICLE, “Whiplash” Con- 
demned, in the May issue of FOR 
THE DEFENSE, has brought considerable 
mail to the Editor’s desk. Because of the 
wide-spread interest, we publish, in this 
issue of the Journal, Dr. Eisenberg’s excel- 
lent paper which originally appeared in 
the Journal of the Bar Association of the 
District of Columbia. We were unable to 
obtain permission to reprint “The Fallacy 
of the Term ‘Whiplash Injury’”, by Braun- 
stein and Moore, so a review of that paper 
was prepared and also appears in this is- 
sue. Dr. Bosworth’s editorial, “Whiplash— 
An Unacceptable Medical Term”, is re- 
printed in full at page 29 of the June issue 
of FOR THE DEFENSE. Your attention 
is also directed to “Whiplash Injuries of 
the Cervical Spine”, by Dr. Harold E. 
Crowe, at page 176 of the 1958 Proceedings 
of the Section of Insurance, Negligence and 
Compensation Law, and to the remarks of 
Raoul D. Magana at page 55 of the 1959 
Proceedings of that section. 
Our correspondence indicates that the 
term “whiplash” is rapidly disappearing 
from personal injury litigation. 


ROM AN ABA publication we clipped 
the following quotation credited to an 
editorial that appeared in The Metropoli- 
tan News, a Los Angeles legal publication: 
“Lawyers know that unreasonable con- 
tingent fees are not typical of the profes- 
sion; that fairness, honesty and decency are 
part of the equipment of all but a small 
fraction of the bar. But there are enough 
instances of greed, avarice and _ elastic 
standards of ethics to jolt our own com- 
placency. Unless all of us who cherish the 
good name of the profession are continual- 
ly alert to drive the changers out of the 
temple, the misconduct of a small minority 
may hasten the day when some form of re- 
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From the KDITOR’S NOTEBOOK 


In this column, from time to time, the Editor will 
publish news and views that he believes may be of 
more than passing interest to the readers of the Jour- 
nal. Any opinions expressed are either the personal 
sentiments of the Editor or are the opinions of those 
persons to whom they are attributed. Contributions 
to this column will be welcomed. 
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strictive control over the whole field of per- 
sonal injury litigation will be demanded 
by the public.” 





HE NEW General Index covering the 

Yearbooks and the first 26 volumes of 
the Journal was distributed last month. Ex- 
tra copies of the General Index may be 
purchased from Miss Dahinden at $5.00 
each. 





UR NEWEST Journal department, 

“In the Interests of Justice” (see page 
369) is intended to serve as a clearing house 
of procedures used in various localities to 
combat court congestion and delay in civil 
litigation. This month we have a report 
on a program in Los Angeles. In future 
issues we shall be glad to publish informa- 
tion as to similar activities in other areas. 
Please send us the news. 


E DO NOT usually make personal 

references in this column, but it is 
worthy of mention that J. Edwin Larson, 
Florida State Treasurer and Insurance 
Commissioner has been elected Grand Mas- 
ter of the Grand Lodge, Free and Accepted 
Masons of Florida. 





N APRIL 24, 1960, the Honorable Ed- 

gar Victor Werner Conference Room 
in the new Queens Bar Headquarters 
Building, Jamaica, New York, was present- 
ed and dedicated in public ceremonies. 
IAIC member Victor D. Werner presented 
the room to the Queens Bar Association in 
honor of his father who served as judge of 
the 10th Judicial Circuit Court of Wiscon- 
sin from 1916 to 1940. 
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OUR ATTENTION is directed to the 

Index to Foreign Legal Periodicals 
published by the American Association olf 
Law Libraries under the chairmanship of 
Dr. William B. Stern, Foreign Law Libra- 
rian of the Los Angeles County Law Libra- 
ry. The index is published at the Institute 
of Advanced Legal Studies at the Universi- 
ty of London, England, under the general 
editorship of K. Howard Drake, Great 
Britian’s leading law librarian and legal 
scholar of note. More information about 
this valuable publication may be obtained 
by writing Dr. Stern at 301 W. First Street, 
Los Angeles 12, California. 





NE OF THE law-book publishers 

regularly advertises that “the major 
factor in the trend toward higher verdicts” 
in personal injury actions is that in the 
past few years “ideas and techniques have 
been more freely exchanged between suc- 
cessful trial attorneys”. There is an obvious 
lesson in that statement. If the “trend to- 
ward higher verdicts” has resulted from 


INSURANCE COUNSEL JOURNAL 





July, 1960 


such an exchange, it necessarily follows 
that defense lawyers have not been as ac- 
tive in the interchange of ideas, methods 
and experience as have lawyers represent- 
ing plaintiffs. 

In an effort to help remedy that situa- 
tion, this Association is now publishing 
FOR THE DEFENSE, the monthly news- 
letter being distributed to defense lawyers 
and claimsmen throughout the country. 
Also the INSURANCE COUNSEL JOUR- 
NAL is endeavoring to supply the best in 
articles on practice and procedure, calcu- 
lated to improve the administration of 
justice in our courts. 

Every reader of the Journal is invited 
to participate in these activities. The news- 
letter seeks prompt reports of effective 
trial techniques for use by defense lawyers. 
The Journal is always in search of good 
articles on current problems in negligence 
and insurance law practice. As President 
Pledger has said, “Every reader must play 
the role of a contributor if we are to keep 
abreast of developments in the trial de- 
fense field.” 


Binders For The Journal 


Binders to hold four issues are constructed of heavy material simulating 
black leather, embossed in gold with the name INSURANCE COUNSEL JOUR- 
NAL, and the volume number and year stamped on the back bone. 


In ordering binders for the current issues and back issues, please designate 
the volume number and year and enclose $2.50 tor each binder ordered. 


Standing orders may be placed for binders for tuture issues. Bills will be 
rendered annually on standing orders, $2.50 for each binder ordered. 


Please send all orders for binders to: 


Miss BLANCHE DAHINDEN 

Executive Secretary 

International Association of Insurance Counsel 
510 East Wisconsin Avenue, 

Milwaukee 2, Wisconsin 
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Robert J. Norpstrom* 
Columbus, Ohio 


FAILURE OF SURGICAL MATERIALS 


Consider this case: Eighteen months ago 
P underwent an operation in which a pros- 
thetic device was inserted in his hip. Sev- 
eral weeks ago, as P sat down, he heard a 
snap in his hip and—for the first time since 
the operation—has been troubled with pain 
and instability of the joint. X-ray examin- 
ation reveals that the prosthesis has brok- 
en. What are the legal liabilities that 
might be involved? What are the practical 
problems of proof presented? 

The author begins his article with this 
case and presents a clear and readable dis- 
cussion of the medicolegal problems in- 
volved. His coverage centers on the causes 
of prosthetic failure, method of proof, and 
legal liability. Frequent reference is made 
to medical journals as well as decided cas- 
es. The article is made more understand- 
able by the use of three illustrations. 

His presentation of the causes of failure 
begins with immediate breakage (which 
raises a problem of malpractice) and con- 
tinues through fatigue (“as a general rule 
of thumb, it is probable that fatigue 
strength of metal is about 50 per cent of 
initial strength’), manufacturing faults, 
and insertion complications. He also dis- 
cusses the possible liability of the hospital 
and the manufacturer. As to the manufac- 
turer, some of the older ideas of sales law 
and the necessity of privity have caused 
legal difficulties. The author concludes 
that the now-famous MacPhearson v. Buick 
Motor Co. case eliminates the need for a 
showing of privity. Also discussed are the 
legal problems involved when negligence 
in manufacture cannot be shown. 

Throughout the pages there are several 
practical suggestions made to the trial 
lawyer. Spies, Surgical Materials that Fail: 


*Associate Dean and Professor of Law, College of 
Law, Ohio State University. 


A Medicolegal Study in Liability, 14 Ar- 
kansas Law Review 1-25. 

School of Law 

University of Arkansas 

Fayetteville, Arkansas 

$1.50 per issue 





PRESUMING AND PLEADING 


This article, authored by Professor Ed- 
ward W. Cleary (University of Illinois), is 
one of the very few written in recent 
months which attempts to take the “large 
view” of presumptions. For this reason— 
and because it is well done by an expert— 
these twenty-plus pages are well worth the 
trial lawyer's reading-time. Many of the 
conclusions he draws should cause the busy 
practitioner a few moments of sobering 
thought and may result in changing a few 
of his ideas about presumptions and plead- 
ing. 

The author begins with a look at the 
relation of procedure to substantive law, 
using this introductory ‘statement: “. 
procedure exists only for the purpose of 
putting the substantive law effectively to 
work”. He then moves to a consideration 
of allocating the elements of prima facie 
cases or defenses. In these few pages he 
lists three concepts that govern the courts’ 
allocation of responsibility for the elements 
of a case: (1) policy, (2) fairness, and (3) 
probabilities. He makes these concepts spe- 
cific by the use of pointed examples. 

Into this background, Professor Cleary 
then pours the role of pleading (“on the 
whole . . . the pleadings can and do consti- 
tute reasonably accurate blueprints of the 
trial which is to follow, except as their 
accuracy may be impaired by the workings 
of presumptions”) and the presumptions as 
shifting or satisfying the burden of pro- 
ducing evidence (here he emphasizes the 
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Thayer-Wigmore “bursting bubble” theo- 
ry). His concluding ideas center on pre- 
sumptions as shifting the burden of per- 
suasion. 

Here is a very readable article that ac- 
complishes what it sets out to do: to take a 
“large view” and to draw some “rather 
obvious conclusions” instead of joining the 
host of other manuscripts in which “the 
[ly specks of the existing music of presump- 
tions have been played with admirable 
thoroughness.” Cleary, Presuming and 
Pleading: An Essay in Juristic Immaturity, 
12 Stanford Law Review 5-28. 

Stanford Law Review 
Stanford University 
Stanford, California 


$2.00 per issue 





LIABILITIES OF ARCHITECTS 
AND ENGINEERS 

The Code of Hammurabi required death 
“of a builder’s son for a house being so 
carelessly built as to cause the death of 
the owner's son.” Although the author 
(Gibson B. Witherspoon) of a short paper 
in the North Dakota Law Review on the 
subject of the liability of architects and en- 
gineers does not tell us what Hammurabi 
did when the builder had no son, he has 
presented a short and very readable article 
on some of the more current American 
cases dealing with this subject. He discus- 
ses liability: (a) for defects attributed to 
plans and specifications; (b) for injury or 
death caused by improper plans, designs, 
or specifications; and (c) for improper is- 
suance of certificate. 

Here is a practical approach to a series 
of difficult legal problems. Witherspoon, 
Comments on Liability of Architects and 
Engineers, 36 North Dakota Law Review 
34-42. 

Executive Director 

North Dakota State Bar Association 
sox 8, Grafton, North Dakota 

$1.00 per issue 





PRIMA FACIE TORT PRINCIPLES 


Adopting an idea that had its beginnings 
in a dictum in an 1889 English case, Justice 
Holmes pioneered a principle of tort by 
stating: 


“(P)rima facie, the intentional infliction 
of temporal damage is a cause of action, 
which as a matter of substantive law, 
whatever may be the form of pleading, 


INSURANCE COUNSEL JOURNAL 


July, 1960 


requires a justification if the defendant 
is to escape.” 


For defense attorneys this is a dangerous 
doctrine for it allows a court—by hindsight 
—to say that defendant intended to inflict 
harm and, since he now has no justifica- 
tion, he (the defendant) must pay damages. 
While the author urges that the prima 
facie tort principle might assist in the de- 
velopment of a unified tort law, he admits 
that it has been closely restricted by the 
courts. He finds the restriction in two 
principal requirements to the operation of 
the prima facie tort principle: (1) the need 
for a showing of malice and (2) the neces- 
sity of special damages. 

This article should be read by defense 
attorneys so they can become familiar with 
this idea of “prima facie tort principle” 
and understand its restrictions. Brown, 
The Rise and Threatened Demise of the 
Prima Facie Tort Principle, 54 North- 
western University Law Rev. 563-574. 

School of Law 
Northwestern University 
Chicago 11, Illinois 
$1.50 per issue 





DISCOVERY PRACTICE 


The Fall, 1959, issue of the Illinois Law 
Forum deals with discovery practice in IIli- 
nois. As such, its writings are of limited 
use and are included below in “local in- 
terest” section. However, this issue is of 
broader impact since it compares the 1955 
revision in Illinois to the Federal Rules of 
1938 and to practice in other states. Cer- 
tainly any lawyer interested in discovery 
practice reforms should study carefully 
these 200 pages. 

The articles include: Discovery Deposi- 
tions (Mr. DeWitt Twente), Interrogatories 
to Parties and Demands to Admit (Messrs. 
John K. Feirich and John C. Feirich), 
Physical and Mental Examinations (Mr. 
Wyatt Jacobs), Documents, Tangible Arti- 
cles, and Real Estate (Mr. Philip H. Cor- 
boy), Privileged Matters and Protective 
Orders (Mr. Thomas A. Keegan), and Dis- 
covery in Criminal Cases (Mr. John F. 
Grady). Two student comments cover com- 
pelling pre-trial discovery and discovery of 
expert reports. Discovery Practice in IIli- 
nois (111), 3 Hlinois Law Forum 695-894. 

College of Law 
University of Illinois 
Urbana, Illinois 
$2.00 per issue 
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MULTIPLE LITIGATION 


Some plaintiffs—to the embarrassment ol 
defense attorneys—seek to force unjustilied 
settlements by commencing several suits on 
the same cause of action. Harassment is, of 
course, not the only reason for multiple 
commencement-ol-litigation. In some in- 
stances the plaintiff uses the second suit 
to obtain information—as, for example, 
through the broader discovery procedures 
of the federal courts—helpful to him in his 
first action. This problem of repetitive lit- 
igation is dealt with in one article in the 
Spring, 1960, issue of the lowa Law Re- 
view. 

The article deals, first, with situations in 
which the second suit is begun in a sister 
state. In such an action a problem of full 
faith and credit to “judicial proceedings” 
is involved. United States Constitution, 
Article IV, Section 1. The author’s conclu- 
sion is that the “weight of authority” does 
not allow a plea in abatement when suits 
are brought in different jurisdictions. He 
does, however, cite and discuss several cases 
in which the court has, as an exercise of 
its discreation, refused to entertain repeti- 
tive actions even though the first action 
is being maintained in the court of another 
jurisdiction. Several of these cases involve 
the state-federal court relationship. He con- 
cludes that the present solution is not satis- 
factory in that the second court has the 
power to hear the repetitive litigation. 

The major portion of the article deals, 
however, with suits brought in the same 
jurisdiction. The rule in such a situation, 
says the author is: 


“Where an in personam action has been 
commenced, a second action in the same 
jurisdiction between the same parties in 
the same positions based on the same 
cause of action will be abated on plea of 
the defendant in the two actions.” 


Seven major headings then discuss in some 
detail the ramifications of the above rule: 
(1) second action abated, (2) same jurisdic- 
tion, (3) same parties, (4) same cause of ac- 
tion, (5) method of asserting, (6) allowable 
repetitive litigation, and (7) statutory pro- 
visions. His conclusion is that the crowded 
dockets in the years ahead make it “ex- 
tremely important that unnecessary litiga- 
tion be eliminated. This means that un- 
justified repetitive litigation must be re- 
moved from the dockets.” Vestal, Repeti- 
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tive Litigation, 45 lowa Law Review 525- 
515. 

College of Law 

State University of lowa 

lowa City, lowa 

$1.75 per issue 





GUEST STATUTES AND THE 
CONFLICT OF LAWS 


Slightly over one-half of our states limit 
the liability of an operator of an automo- 
bile in favor of his non-paying guest. In 
fact, according to this article, 27 states have 
adopted “guest statutes”; two other states 
(Georgia and Massachusetts) have reached 
similar results through common law deci- 
sions. (See 27 Insurance Counsel Journal 
223-225 in which the Automobile Insurance 
Committee—headed by George M. Morri- 
son and H. Bartley Arnold—lists 30 states 
which limit liability of operator of a motor 
vehicle to a guest.) The remainder of our 
states apply the common law doctrine of 
negligence to an automobile operator be- 
ing sued by an injured guest. This differ- 
ence between the substantive law of our 
lifty states produces a question of conflict 
of laws whenever the factual situation in- 
volved has connection with two or more 
states which treat the automobile guest dil- 
ferently. The author, Albert A. Ehrenz- 
weig (Professor of Law at the University of 
California), deals with this question of con- 
flict of laws in this article. 

The article’s primary value to the prac- 
ticing lawyer should lie in its exhaustive 
citation of cases. Four or five of his foot- 
notes could save hours of research time. 
The article may also be of interest since it 
challenges the position taken by the Re- 
statement of Conflict of Laws (which he 
classifies as “that dogmatic deviation of re- 
cent origin”) and by at least 20 state courts: 
namely, that the liability of the defendant 
driver will be determined by reference to 
the law of the place of the accident. He 
suggests that the better rule would seek to 
protect the interest of the host (driver) in 
procuring adequate liability insurance and 
of the insurer in being able properly to 
calculate the premium. This suggestion is 
implemented by urging as the choice ol 
law rule (in the guest statute cases) refer- 
ence to the law of the state in which the 
automobile “is permanently kept.” 

This is the first of three articles on en- 
terprise liability to be published by Pro- 
fessor Ehrenzweiz. Ehrenzweig, Guest Sta- 
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tutes in the Conflict of Laws—Towards a 

Theory of Enterprise under “Foresceable 

and Insurable Laws”: 1, 69 Yale Law 
Journal 595-604. 

Yale Law Journal 

401 A Yale Station 

New Haven, Connecticut 

$2.00 per issue; back issues, 

$2.50 per issue 





ARTICLES AND COMMENTS 


The titles of additional law review writ- 
ings are listed below for the lawyer who 
may have the specific problem in his office: 

Damages 
1. Damages—Personal Injury Recovery as 
Affected by the Internal Revenue 
Code, 32 Rocky Mountain L. Rev. 
230-237 (1200 University Avenue, 
Boulder, Colorado). 


Evidence 

2. Annual Survey of American Law—Evi- 
dence (Author: Judson F. Falknor), 
35 N. Y. Univ. L. Rev. 348-387 (New 
York Univ. School of Law, Vander- 
bilt Hall, 40 Washington Sq. So., New 
York, N. Y.). 

3. Evidence Rules in the Federal Courts: 
A Time for a Change, 38 Texas L. 
Rev. 451-467 (University of Texas 
School of Law, Austin, Texas). Note: 
This comment deals with Federal 
Rule 43(a) and discusses recent cases 
in competency of witnesses, privileged 
communications, and hearsay. 

4. Appellate Courts Use of Facts Outside 
of the Record by Resort to Judicial 
Notice and Independent Investigation 
(Author: George R. Currie), 1960 Wis. 
L. Rev. 35-59 (University of Wiscon- 
sin Law School, Madison, Wis.) . Note: 
While this article deals primarily 
with Wisconsin cases, many of the 
ideas should be of interest to lawyers 
in other states. 

. The Uniqueness of Survey Evidence 
(Author: Hans Zeisel), 45 Cornell L. 
Q. 322-346 (Cornell Law Quarterly, 
Ithaca, N. Y.). 

6. Seeing is Believing (Author: John M. 
Kilroy), 8 Univ. of Kan. L. Rev. 445- 
452 (Univ. of Kansas Law Rev., Green 
Hall, Lawrence, Kansas). 

. Should Experts’ Reports be Exempt 
from or Subject to Discovery? 1959 


St 
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U. of Ill. Law Forum 860-864 (Univ. 
of Ill. College of Law, Urbana, III.) 


Insurance 


. Annual Survey of American Law—In- 


surance (Author: Richard W. Duesen- 
berg), 35 N. Y. Univ. I. Rev. 414-426 
(New York Univ. School of Law, Van- 
derbilt Hall, 40 Washington Sq. So., 
New York, N. Y.). 


. Life Insurance Funding of Business 


Buy-Out Agreements (Author: Ralph 
R. Neuhoff), 25 Missouri L. Rev. 3-36 
(Univ. of Missouri School of Law, 
Columbia, Mo.). 

Extraterritorial Effect of Insurance, 
58 Mich. L. Rev. 558-570 (Univ. of 
Mich. Law School, Hutchens Hall, 
Ann Arbor, Mich.). 


Practice and Procedure 


. Executive Privilege and the Court's 


Right to Know—Discovery against the 
United States in Civil Actions in Fed- 
eral District Courts (Authors: T. D. 
Taubeneck and John J. Sexton), 48 
Georgetown L. Jour. 486-529 (George- 
town Univ. Law Center, 506 E Street 
N.W., Washington, D. C.). 

Ancillary Process and Venue in the 
Federal Courts, 73 Harvard L. Rev. 
1164-1178 (Harvard Law School, Cam- 
bridge, Mass.). Note: The analysis of 
this comment will make it an invalu- 
able research tool for the lawyer who 
tries cases in federal court. 


Torts 


. Annual Survey of American Law— 


Torts (Author: Paul Oberst), 35 N. Y. 
Univ. L. Rev. 502-524 (New York 
Univ. School of Law, Vanderbilt Hall, 
40 Washington Sq. So., New York, N. 
Y.). 


. Plaintiff's Humanitarian Negligence 


as a Defense (Author: Ben Ely), 27 
Univ. of Kansas City L. Rev. 1-32 
(Univ. of Kansas City Law Rev., Kan- 
sas City 10, Mo.). 


. The Problem of the Exploding Bottle 


(Author: Roscoe Pound), 40 Boston 
Univ. L. Rev. 167-186 (Boston Univ. 
School of Law, 11 Ashburton Place, 
Boston, Mass.). 

The Physician, the Patient, and the 
Consent (Author: William A. Kelly), 
8 Univ. of Kansas L. Rev. 405-434 
(Univ. of Kansas Law Rev., Green 
Hall, Lawrence, Kansas). 
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WRITINGS OF LOCAL INTEREST 


Arizona 
Survey of Arizona Case Law—Part II, | 
Ariz. L. Rev. 285-328 (Univ. of Arizona 
College of Law, Tucson, Ariz.) . 
—Evidence (Author: Tom 
pages 286-290. 


Slutes) , 


—Insurance (Author: Philip Toci), 
page 290. 
—Torts (Author: Richard Keele), 


pages 307-310. 
—Workmen’s Compensation (Author: 
John Lewis) , pages 321-328. 
Arkansas 
Torts and the Family—Areas of Liability, 
I4 Ark. L. Rev. 92-104 (School of Law, 
University of Arkansas, Fayetteville, 
Ark.). 
Admissability of Self-Serving Declara- 
tions, 14 Ark. L. Rev. 105-111 (School of 
Law, University of Arkansas, Fayetteville, 
Ark.). 
California 
1959 Institute for California Judges— 
Panel Discussion, 47 Cal. L. Rev. 872-903 
(Univ. of Cal. School of Law, Berkley, 
Cal.). 
—Part II: Selecting the Jury, pages 872- 
887. 
—Part III: Instructing the Jury, pages 
888-903. 
Florida 
Survey of Florida Law—Part One, I1 
Univ. of Miami L. Rev. 137-331 (Univ. 
of Miami Law Rev., Coral Gables 46, 
Fla.). 
 Avevhenei's Compensation (Author: 
Edward Schroll), pages 154-168. 
—Civil Procedure & Appellate Review 
(Author: Ronald E. Kay), pages 235- 
318. 
—Evidence (Author: Richard Touby), 
pages 319-331. 
Illinois 
Discovery Practice in Illinois (III), 1959 
Univ. of Ill. Law Forum 695-843 (Univ. 
of Illinois College of Law, Urbana, IIL). 
Compelling Pre-Trial Discovery, 1959 
Univ. of Ill. Law Forum 850-859 (Univ. 
of Illinois College of Law, Urbana, III). 
Governmental Immunity in Illinois: The 
Molitor Decision and Legislative Reac- 
tion, 54 Northwestern Univ. L. Rev. 588- 
605 (Northwestern Univ. School of Law, 
Chicago 11, IIL). 


Louisiana 
The Work of the Louisiana Supreme 
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Court for the 1958-59 Term, 20 Louisi- 
ana L. Rev. 201-356 (Louisiana State 
Univ. Law School, Baton Rouge 3, La.). 


—Torts and Workmen’s Compensation 
(Author: Wex S. Malone), pages 245- 
253. 

—Insurance (Author: J. Denson Smith), 
pages 254-257. 

—Civil Procedure (Author: Henry G. 
McMahon), pages 298-314. 

—Evidence (Author: George W. Pugh), 
pages 335-349. 


Elements of Damages for Wrongful 
Death in Louisiana, 20 Louisiana L. Rev. 
357-369 (Louisiana State Univ. Law 
School, Baton Rouge 3, La.). 
The Doctor-Patient Privilege in Civil 
Cases in Louisiana, 20 Louisiana L. Rev. 
418-425 (Louisiana State Univ. Law 
School, Baton Rouge 3, La.). 
Attorney's Fees as an Element of Damag- 
es: The General Rule and its Excep- 
tions, 20 Louisiana L. Rev. 389-399 
(Louisiana State Univ. Law School, Ba- 
ton Rouge 3, La.). 
Michigan 
Annual Survey of Michigan Law, 6 
Wayne Law Rev. 1-173 (Wayne State Un- 
iversity Law School, 5229 Cass Avenue, 
Detroit 2, Mich.). 
—Insurance Law (Author: Edward B. 
Harrison), pages 76-81. 
—Creditor’s Rights (Author: Harold S. 
Marchant), pages 85-87. 
—Suretyship (Author: Frank M. Wise- 
man), pages 88-90. 
—Torts (Author: Harold $. Marchant), 
pages 137-143. 
—Civil Procedure (Author: Ernest C. 
Wunsch), pages 157-162. 
—Evidence (Author: 
Quick), pages 163-173. 
Missouri 
Compulsory Joinder of Unwilling Plain- 
tiffs in Civil Actions, 25 Missouri L. Rev. 
63-71 (Univ. of Missouri School of Law, 
Columbia, Mo.). 
Removal of Intoxicated Drivers from 
Missouri Roads: A Suggested Approach, 
1960 Wash. Univ. L. Q. 84-97 (Wash. 
Univ. School of Law, St. Louis, Mo.). 
New Jersey 
Annual Survey of the Law of New Jersey, 
2 Rutgers L.. Rev. 267-441 (Rutgers Univ. 
School of Law, 53 Washington St., New- 
ark 2, New Jersey). 
—The Administrative Office of the 
Courts of New Jersey (Author: Edward 


Charles W. 
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B. McConnell), pages 290-303. 
—Relorm in the Law of Torts (Author: 
Thomas A. Cowan), pages 356-374. 
—Evidence (Author: Alexander  D. 
Brooks), pages 390-441. 


North Carolina 


Torts-Insulating Negligence in North 
Carolina, 38 No. Car. L. Rev. 104-111 
(Univ. of No. Car. Press, Chapel Hill, 
No. Car.) . 

Exemption of Insurance and Other Pro- 
perty in the Virginias and Carolinas (Au- 
thor: E. MeGruder Faris, Jr.), 27 Wash. 
and Lee L. Rev. 19-42 (Washington and 
Lee School of Law, Lexington, Va.). 


Ohio 


Ohio Insurance: A Study in Legal Ad- 
roitness, 11 Western Reserve L. Rev. 290- 
298 (Western Reserve School of Law, 
Cleveland 6, Ohio). 


South Carolina 


Exemption of Insurance and Other Pro- 
perty in the Virginias and Carolinas (Au- 
thor: E. McGruder Faris, ]r.), 27 Wash. 
and Lee L. Rev. 19-42 (Washington and 
Lee School of Law, Lexington, Va.). 


Texas 


“No Evidence” and “Insufficient Evi- 
dence” Points of Error (Author: Robert 
W. Calvert), 38 Texas L. Rev. 361-372 
(University of Texas School of Law, Aus- 
tin, Texas). 
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The Texas Automobile Guest Statute, 14 
Southwestern L. Jour. 72-97 (Southern 
Methodist Univ. Law School, Dallas 5, 
Texas). 


Virginia 


Exemption of Insurance and Other Pro- 
perty in the Virginias and Carolinas (Au- 
thor: E. McGruder Faris, Jr.), 27 Wash. 
and Lee L. Rev. 19-42 (Washington and 
Lee School of Law, Lexington, Va.). 
Statutory Consortium in Virginia, 17 
Wash. and Lee L. Rev. 183-189 (Wash- 
ington and Lee School of Law, Lexing- 
ton, Va.). 


‘est Virginia 


A Basic Introduction to the New West 
Virginia Rules of Civil Procedure (Au- 
thor: Lee Silverstein), 62 West Va. L. 
Rev. 117-140 (West Va. College of Law, 
Morgantown, West Va.). 

Exemption of Insurance and Other Pro- 
perty in the Virginias and Carolinas (Au- 
thor: E. McGruder Faris, Jr.), 27 Wash. 
and Lee L. Rev. 19-42 (Washington and 
Lee School of Law, Lexington, Va.). 


"isconsin 


Appellate Courts use of Facts outside of 
the Record by Resort to Judicial Notice 
and Independent Investigation (Author: 
George R. Currie), 1960 Wis. L. Rev. 39- 
53 (University of Wisconsin Law School, 
Madison, Wisconsin). 
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In the INTERESTS OF JUSTICE 


Court congestion and delay in disposition of civil litigation are mat- 
ters of wide concern. In these columns will be printed reports of what is 
being done to combat these problems. Readers are invited to contribute 
information as to such activities in their own communities. 


The Los Angeles Program 


WILLIAM W. Waters 
Los Angeles, California 


USY Los Angeles Superior Court has 
B adopted some new procedures in an 
effort to cut down on its backlog of per- 
sonal injury cases and to shorten the time 
for trial: 


1. Special Pre-Trial Settlement 
2. Personal injury Non-Jury Panel 
3. Commissioner Reference Systems 


All civil cases in California must be pre- 
tried. The clerk of the court mails post 
cards to all attorneys whose cases are about 
to appear on the regular Pre-Trial Calen- 
dar, inquiring if they wish to avail them- 
selves of the settlement processes of the 
court. If they so indicate, and all must 
agree, the case is then set before one of 
the eleven Settlement Panel Judges. 

Prior to the hearing the attorneys must 
confer and prepare a joint pre-trial state- 
ment to be incorporated in the pre-trial 
order in the event a settlement is not 
reached; they must have with them their 
latest. medical reports and _ preferably 
should exchange them with opposing coun- 
sel before the hearing; they must have a 
list of all “specials” together with support- 
ing data, and any other information that 
would be helpful to the judge or counsel 
in trying to evaluate the case. 

The Special Pre-Trial Conference con- 
templates that all discovery proceedings 
and physical examinations shall have been 
completed. 

Plaintiff's attorney must have his client, 
and defense counsel must have his claims 
manager present, or each must be armed 
with written authority, in the case of the 
plaintiff to accept the least amount in set- 
tlement, and in the case of the delense to 
make the highest possible offer. The judge 
takes an active part in these proceedings 


and sometimes cites the results of compar- 
able cases, tried to a jury. 

This procedure is becoming more and 
more popular with attorneys on both sides. 
At the present time, approximately 25 per- 
cent of all personal injury cases are being 
set on the Special Pre-Trial Calendar, and 
approximately 60 percent of these are set- 
tled at the hearing or very soon thereafter. 

The personal injury Non-Jury Panel 
consists of eleven judges whose departments 
may be used by any attorney appearing on 
the master calendar at the time his case 
is called for trial, and who waives a jury. 
If the other side waives a jury, then a judge 
is assigned. Each side is entitled to one 
rejection without giving any reason there- 
for. The case is then assigned to a depart- 
ment presided over by one of the panel 
judges without a jury and trial time is us- 
ually cut by at least one-third. 

Jury waivers are at the approximate rate 
of thirty-five cases a month and are in- 
creasing. 

The Commissioner Reference System 
may be used by stipulation of the parties. 
Where the judge, at the regular pre-trial, 
is of the opinion that the value of the case 
is below the three thousand dollar jurisdic- 
tional limit of the municipal court, he may 
encourage the parties to stipulate either to 
a transfer of the case to the municipal 
court, where the plaintiff, if he prevails, 
will recover his costs whereas if he remains 
in superior court he will not, or else to 
the Commissioner Reference System. 

The municipal court has made available 
certain panel judges of its own for cases 
so transferred, 

If the parties decline to transfer to the 
municipal court, the pre-trial judge may 
suggest that the case then be referred to a 
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commissioner of the superior court, who 
will conduct a full scale formal hearing of 
the case at the end of which he will specify 
his findings with respect to damages, if the 
defendant is found to be liable. 

At the trial before the commissioner, 
counsel enter into a suggested formal stipu- 
lation whereby medical reports, police re- 
ports, medical bills, car repairs and dia- 
grams of collision areas may be introduced 
into evidence without the necessity of sub- 


poenaing into court, the police officers, 


physicians, or car mechanics although 
should further medical testimony be re- 
quired the commissioner has the right to 
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require the doctor to personally appear and 
testify. 

If the attorneys disagree with the find- 
ings of the commissioner they have the 
right to have the case transferred to the 
judge who heads up the personal injury 
division of the superior court and argue 
against the proposed award. This judge 
will review the findings of the commission- 
er and if he disagrees will make his own 
decision. 

By this plan, jury trials estimated at 
two or three days are often times tried 
in a day or even less. 











————— 
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Report of the Aviation Insurance 
Committee-1960 


W. Percy McDonaLp, JR., Chairman 
Memphis, Tennessee 


‘HE Aviation Insurance Committee has 

watched new developments in the in- 
ternational, federal regulations, and tech- 
nical fields during the past year. 

Each new development directs attention 
to the applicable law at the international, 
federal, administrative, state and munici- 
pal level, to-wit:* 

International Authority, Aircraft Pilots; 
Legal Committee of the International Civil 
Aviation Organization; Compulsory Re- 
tirement of Sixty Year Old Pilots—Federal 
Aviation Administration (FAA) Federal 
Aviation Administration Directives regard- 
ing Aircrafts; 707’s and Electras; Eminent 
Domain—Airport Limousine — Franchise; 
Taxation of Cost and Witness Fees; Sonic 
Boom; Federal Legislation Prohibiting 
Sale of Trip Insurance at Airport; Process; 
Res Ipsa Loquitur, etc. 


Need for Airline Industry Shakeup 


Routes, realignments, suspensions, mer- 
gers, and consolidations are essential if the 
airline industry is to attain its fullest po- 
tential in providing the best service to the 
public. 

Main cause of airline ills is the over- 
certification of carriers on routes which are 
incapable of supporting existing or foresee- 
able levels of traffic. 

Suggested consolidations appear in the 
public press and aviation trade publica- 
tions. It may be that in two years we will 
see mergers or consolidations in the avia- 
tion picture. 


Aviation Fuel Taxes 


To help pay for the Federal Airways 
System, a flat four and one-half cent per 
gallon levy on aviation gasoline is asked, 
a two and one-half percent increase. Cur- 
rently untaxed jet fuel would be tagged 
with the four and one-half cent levy. Re- 
ceipts would funnel into a general fund in- 
stead of highway trust funds and would 
raise revenues of eighty nine million dol- 

*See first four paragraphs of Aviation Insurance 
Committee Report of 1959, 26 Ins. Counsel J., 328. 


lars, fifty million of which would stem 
from jet fuel taxes. Bill pending in Con- 
gress. 


Insurance Machines 


A Bill to bar insurance machines at air- 
ports has been introduced in Congress (H. 
R. 9992). Trip insurance is not sold by 
machine in Australia and New Zealand. 

Senator Mulrooney sees no need for bag- 
gage inspection legislation. Three such in- 
cidents in the past twenty years out of a 
half billion flights would not justify the 
inconvenience to the public. April 15, 
1960. 


International Civil Aviation 
Organization (ICAO) 


The International Civil Aviation Orga- 
nization (ICAO) legal committee drafts 
a new code in international air jurisdiction. 
This code empowers the captain of an air- 
craft to take into custody any person who 
endangers the security of the aircraft, its 
passengers, or its cargo. 

Authority of aircraft pilots would become 
equal to that of ship captains on high seas. 
They can seize and “hold the suspect” in 
the air, when necessary, deputize passengers 
and crew members to assist them. This is 
a proposed new International Convention 
and will be submitted to ICASO’s General 
Assembly in 1960. 


Federal Aviation Administration 
(FAA) 


Bottle drinking, aloft, is prohibited by 
Federal Aviation Administration (FAA). 

Effective March 10, 1960, FAA ruled 
that: 


“No person shall drink any alcoholic 
beverage aboard an air carrier aircraft 
unless such beverage has been served 
to him by the air carrier operating the 
aircraft and no air carrier shall serve 
any alcoholic beverage to any person 
aboard an air carrier aircraft if such per- 
son appears to be intoxicated.” 
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There goes out, “bottle drinking activity.” 

A regulation was issued requiring com- 
panies to retire pilots when they reached 
their sixtieth birthday. Held in the inter- 
est of air safety and regulation is not arbi- 
trary or discriminatory. The judge stated: 


“Any attempt to weight the countervail- 
ing considerations of the dollar loss to 
the approximately forty pilots  (im- 
mediately affected by the ruling) against 
public safety in air carrier operations 
borders on vulgarity. There is increasing 
evidence that as men grow older they 
unfortunately experience deterioration 
for which maturity, judgment and skiil 
cannot compensate adequately.” U. S. 
Court of Appeals, (2 Cir.), April 21, 
1960. 


Air Carrier Liability for Delay 


This seemingly innocent feature has cre- 
ated problems in attempting to measure 
the damage arising out of the delay. For 
example, the transportation by air of the 
body of a Lebanese diplomat, who died 
while in Japan. While the body was en 
route from there to Beirut, it was off-load- 
ed. Upon arrival of the aircraft at Beirut, 
literally thousands of Lebanese tribesmen 
were waiting at the airport to pay their 
respects to the departed statesman. 

A claim was filed for the feeding and 
lodging of the mourners until the body ar- 
rived. ‘The claim was disposed of by an air 
carrier liability underwriter. 

Following this, you would be interested 
in a case docketed in the 9th Judicial Dis- 
trict Court, Parish of Rapides, in Louis- 
iana, under the caption of, Mrs. Billie Joe 
Ille v. Delta Air Lines, Inc. The husband 
had passed away and, due to the delay in 
the shipment of the body en route, a 
“wake” and special funeral mass were 
missed. The plaintiff did not prevail. See 
Goldsant v. Slick Airways, 4 Avi. 17,368, 
New York City Court, which discusses the 
airline completing transportation within 
a certain time. 

A passenger contracted in New York to 
- be carried to Massachusetts, the plane 
crashed in Massachusetts and the passenger 
was killed; suit was brought in New York 
claiming breach of contract to carry safely. 
Held: under New York law, where grava- 
men of action is alleged breach of duty 
through negligence, the action is governed 
by the law of torts of the state of Massachu- 
setts even though the pleadings refer to 
breach of contract. Marilyn W. Pearson, 
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Admyrnx. et al., v. Northeast Airlines, Inc., U. 
S. District Court, Southern District of New 
York, January 9, 1960. 

A California resident injured while 
boarding a transport plane of TWA (Del- 
aware Corporation) at Chicago Airport en 
route to California, brought suit in feder- 
al court in Chicago. The cause being a 
transitory action ex delicto, it may be 
brought in Illinois which becomes the lex 
fori and the lex loci. The California sta- 
tute of limitations barring this cause, held: 
Inapplicable. Ashley L. Robison, plain- 
tiff v. Trans World Air Lines, Inc., U. S. 
District Court, Illinois, December 16, 1959. 


Service of Process 


A defendant was served with process 
while a passenger moving in_ interstate 
commerce across the state of Arkansas, on 
a non-stop flight from Memphis, Tennes- 
see to Dallas, Texas. Process was issued 
and a United States deputy marshall 
boarded a plane at Memphis with the de- 
fendant. He asked the captain of the ship 
to have the hostess tell him when they 
were flying over Pine Bluff, Arkansas. The 
information was furnished. The service 
was at 7,000 feet. Held: to be within the 
jurisdiction of Eastern Arkansas Northern 
Division, service was held good by the dis- 
trict court. Grace v. McArthur, 170 F. 
Supp. 442, (U. S. Dist. Court for Eastern 
Ark,. Northern Division, November, 1959.) 

Plaintiff sued to recover under New York 
law for a death that occurred in an airline 
accident that happened in Massachusetts. 
Under Massachusetts law, recovery for 
wrongful death is limited to $15,000, 
whereas there is no limitation under New 
York law. The court held that the fact 
an airplane ticket was purchased in New 
York did not mean that the New York law 
would control; that the law of Massachu- 
setts where the accident occurred would 
control. Snow wv. Northeastern Air Line, 
Inc., 176 F. Supp. 385, (U.S. District Ct. S. 
D. New York.) 


Tariffs 


A cargo loss claim was filed 22 days after 
the cargo had been received by the consign- 
ee. There was a tariff limitation on file 
requiring concealed claims for loss to be 
filed within 15 days. The court held that 
the claim was controlled by the tariff and 
filed too late. Aleo Gravure v. American 
Air Lines, U. S. Dist. Ct. Maryland, June 
1959. , 
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‘The Colorado Supreme Court held that 
damage suit defendants must disclose the 
amount of their liability insurance in pre- 
trial depositions. The court’s action set a 
precedent in Colorado, which, as most 
states, formerly barred such testimony un- 
less voluntarily given. There are seven 
states that permit plaintiffs to sue the in- 
surance company in the same suit with the 
defendant. 

Sonic Boom 

Sonic boom from aircraft held: plaintiff 
entitled to recover on showing that the 
damage was proximately caused by flying 
aircratt. 

Policy provided for the protection of 
property against damage by aircraft. Fire- 
man’s Fund v. Alexndra, Texas Court of 
\ppeals, October 1, 1959. 

Jet noise problem worsens at the London 
Airport. ‘The British European Airways 
(BEA) has asked permission to make night 
take-off and landings there when its starts 
its jet flights in the spring. Present rule on 
the airport prohibits: jet operations between 
11:00 P. M. and 7:00 A. M. except in 
emergencies. 

Jet aircraft noise. When the government 
permits the flight of jet aircraft over resi- 
dential property, it takes a permanent 
flight easement in the airspace over such 
property. U. S. v. 15.909 acres D. C. Cal., 
6 Avi. 17,702. 

The Internal Revenue Department has 
ruled that damage caused by sonic boom is 
a casualty loss and may be deducted for 
income tax purposes. Revenue Ruling 
59,344 and 23,341, Nov. 30, 1959. 

A total of 510 claims has been filed 
against the air force by San Francisco Bay 
Area residents for damages alleged to have 
been caused by sonic booms. This was 
caused by a series of shock waves caused by 
jet fighters. 

$500,000 sonic boom damage. Boom 
damage to Ottawa’s new Upland Airport, 
to the extent of $500,000.00 to the new ad- 
ministration building and nearby hangars. 
Heavy metal beams buckled; scores of 
windows were shattered; foundations 
jarred; power, light and plumbing con- 
nections were broken, walls cracked, instru- 
ments damaged. 

The sonic explosion subjected the build- 
ings to forces estimated at five times that 
of a hurricane. ‘The boom occurred when 
a USAF F-104 fighter put on a low level 
demonstration at the request of the Royal 
Canadian Air Force (RCAF). 
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Negligence—res ipsa loquitur, passengers 
protection during flight. Passenger on 
New York-Texas flight fractured thumb 
when defective spring-loaded seat level 
snapped back against the thumb while he 
was attempting to adjust his seat. Re- 
covery of $2,750.00. Affirmed on appeal. 
The res ipsa loquitur doctrine is applicable 
to defective seats furnished by a common 
carrier airline even though the lever was 
rot within its exclusive control, the cir- 
cumstantial evidence here mdicating that 
the seat lever was under enough tension to 
fracture a bone. 

An inspection of the seats 12 flight hours 
previously, attested to only by a signed in- 
spection sheet, did not prove that the in- 
inspection had been properly performed. 
Lack of airline records df any prior injury 
of this type found inconclusive, where the 
injury in sue was not reported in the air- 
lines records. Marvin Gerard v. American 
Air Lines, U. 8. Court of Appeals, 2 Cir., 
November 27, 1959. 

Helicopter Service 

Helicopter service franchise between 
Washington-Virginia Airport, Washington 
National Airport and the yet to be com- 
pleted Dulles International Airport has 
been applied for to the Virginia State Cor- 
poration Commission. 

Helicopter service corporations are oper- 
ating in the Chicago area, New York Port 
Authority area, Los Angeles area and other 
areas. 

This aggressive Washington concern is 
trying to get a franchise jump on future 
developments. 


Costs and Taxing of Costs 


The plaintiff was unsuccessful in his suit 
against the manufacturer. Judgment for 
the defendant. Witness fees were taxed 
and not objected to by the plaintiff. The 
defendant asked that it be allowed other 
costs totalling $31,622.74, represented by 
drawings and models of the airplane parts. 
Held: that $31,622.74 attempted to be tax- 
ed against as part of the costs was disal- 
lowed. The defendant should have had 
an order of court permitting the incurring 
of these costs in order to bring the plain- 
uilf in that connection. ‘This is an import- 
ant case on taxing the costs. Prashker v. 
Beechcraft Corporation, U. 8. Dist. Ct. Del- 
aware, June 22, 1959. 
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Workmen’s Compensation—High Seas Act 


Air Carrier Employee, death at sea— 
workmen’s compensation—Death on High 
Seas Act. An air carrier employee whose 
contract of employment specified that he 
was to spend a certain number of hours 
yearly aboard an aircraft as a flight service 
supervisor came within the provisions of the 
California Workmen’s Compensation Act. 
Accordingly, in an action by his adminis- 
tratrix following his death at sea in an air- 
craft, the Death on High Seas Act was inap- 
plicable and the exclusive remedy was un- 
der the workmen’s compensation act. The 
Death on High Seas Act does not abrogate 
state workmen’s compensation acts where 
the deceased is not covered under any one 
of the maritime wrongful death acts. Sum- 
mary judgment in favor of the defendant 
was affirmed. Virginia J. King, Admrx v. 
Pan American World Airways, Inc., U. S. 
Ct. of Appeals, 9 Cir., August 27, 1959. 
Certorari denied, U. S. Supreme Court, 
March 28, 1960. 


Warranty and Privity 


Wrongful death—airplane crash—breach 
of warranty—privity of contract. The mod- 
ern trend in wrongful death actions re- 
sulting from plane accidents, where there 
are causes of action against the plane man- 
ufacturer for breach of warranty, is to al- 
low such allegation despite the lack of 
privity of contract. The doctrine of lack 
of privity of contract has been discarded 
in food cases and in negligence actions 
where a dangerous instrument is involved, 
and since the airplane is considered a prod- 
uct which may well place life and limb in 
danger, there is no sound reason why the 
doctrine should be applicable where im- 
plied warranties are alleged. Motions to 
dismiss the causes of action based on breach 
of warranty were denied. Hilda Siegel ind 
etc. v. Braniff Airways, Inc. et al., U.S. Dis- 
trict Court, Southern District of New York, 
March 30, 1960. 


Segregation 


Municipal airports—racial segregation— 
jurisdiction of federal court. A municipal 
airport which is created pursuant to sta- 
tute acts as an agent of the state. Property 
acquired, maintained and operated by the 
state, or its political subdivision, must be 
equally available to citizens without dis- 
crimination because of race. Thus, where 


a federal district court held that it had no 
jurisdiction of an action brought by a Ne- 
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gro for having been required to be segre- 
gated in a municipal airport waiting room, 
on the ground that such action was not 
state action, it committed error. According- 
ly, the case was reversed and remanded. 
Richard B. Henry v. Greenville Airport 
Commission et al., U.S. Court of Appeals, 
4 Cir., April 20, 1960. Opinion, U.S. Dis- 
trict Court of Western Division, South Ca- 
rolina, 6 Avi. 17,680. 

Airports—eminent domain—low flights 
over adjacent property—constitutional tak- 
ing of land. Low flights of aircraft over 
vacant property adjoining an airport 
amount to a constitutional taking of such 
property under prevailing eminent domain 
laws. Such low flights, resulting from air- 
craft landing and taking off, interfere with 
the use of the land. Moreover, the airport 
is liable for such a taking since approach 
ways are reasonably necessary to the main- 
tenance and operation of an airstrip. Ac- 
cordingly, the trial court’s judgment sus- 
taining demurrers to the complaint was 
reversed and remanded. George Ackerman, 
et al., v. Port of Seattle, Washington Su- 
preme Court, January 14, 1960. 

Municipal airports—noise of planes—ad- 
jacent property owners—trespass _ by air- 
planes. An action against a municipal air- 
port for diminution in the value of prop- 
erty by adjacent property owners occasion- 
ed by excessive noise of planes warming up, 
landing and taking off, was barred by the 
statute of limitations when not brought 
within three years from the first substantial 
damage. Actions against airlines for tres- 
pass in making low flights over plaintiff's 
property cannot be maintained where the 
aircraft use the navigable airspace as de- 
fined in the Federal Aviation Act of 1958, 
and a judgment awarding nominal damages 
for trespass was reversed. L. Paul Cheskov, 
et al., v. Port of Seattle, United Air Lines, 
Inc., et al., Washington Supreme Court, 
January 14, 1960. 


Cat’s Claws 


Among those still discussing and ana- 
lyzing the cause of the Lockheed Electra 
crash (63 dead) near Tell City, Indiana, 
last month, there appears an ominous pos- 
sibility: that the aircraft was torn apart 
in mid-air by a phenomenon which airmen 
and meterologists have taken to calling 
CAT for “clear air turbulence’. If the 
theory proves to be true, pilots will have 
to find ways to keep their ships out of the 
CAT’s claws. 
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Every pilot is familiar with ordinary tur- 
bulence, which is generally caused by thun- 
derstorms or some other violent weather 
disturbance in the lower atmosphere. Pi- 
lots avoid the worst bumps by dodging the 
thick clouds in which vertical air currents 
hide. Radar helps by spotting the veils of 
rain or hail that mark the violent heart 
of a storm. But clear air turbulence is in- 
visible both to human eyes and to any 
known kind of radar. The unhappy air- 
liner that flies into it is shaken from nose 
to tail without any warning whatever. 
Time Magazine, page 63, April 12, 1960; 
see page 225, Aviation Daily, April 4, 1960, 
on the same subject. 


Conclusion 
p 


The committee reports the following for 
1959-1960: 

1. Communication to all 
committee, October 30, 1959 in refer- 
ence to preparation of articles for the 
Journal. 

2. An article entitled, “Some Comments 
on Damages and the Genesis of ‘Jum- 
bo Awards’ in Negligence Cases,” pre- 
pared by G. I. Whitehead, Jr. appear- 
ed in the January 1960 issue. 
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3. A news bulletin entitled, “If It Can 
Happen, It Will,” was filed with the 
Editor of the Journal. 

4. A report and questionnaire to all 
members of the committee soliciting 
comments. 

5. A communication to all members of 
the committee asking ideas as to the 
duties and purpose of the aviation 
committee. 

6. An article prepared by Paul G. Pen- 
noyer, Jr. entitled, “Air Mail—Air 
Carrier’s Liability”, which has been 
submitted to the Editor of the Journal 
for publication. 


Respectfully submitted, W. Percy Mc- 
Donald, Jr., Chairman, R. Emmett Kerri- 
gan, Vice-Chairman, Walter Humkey, £x- 
Officio, John M. Aherne, Suel O. Arnold, 
Samuel O. Carson, David L. Corbin, Ed- 
ward D. Crocker, Jean deGrandpre, Walter 
Ely, Richard W. Galiher, E. Smythe Gam- 
brell, Stephen J. Grogan, Gerald T. Hayes, 
J. D. James, William J. Junkerman, Payne 
Karr, Roger Lacoste, L. Duncan Lloyd, 
John H. Mudd, Abe R. Peterson, Rich- 
ard C. Reed, Wilson Sanders, Philip J. 
Schneider, Kenneth R. Thompson, George 
I. Whitehead, Jr. 





Page 376 


INSURANCE COUNSEL JOURNAL 





July, 1960 


Report Of Committee On Federal Rules 
Of Civil Procedure—1960 


Josh H. Groce, Chairman , 
San Antonio, Texas 


N the report of this committee that ap- 
iat in the July, 1959 issue of the In- 
surance Counsel Journal, it was stated that 
no advisory committee to the Supreme 
Court had been appointed at that time. 

On April 4, 1960, the appointments to 
the various committees were announced, 
the committees being those listed in the 
last report of this committee. 

The committee in which this organiza- 
tion is principally interested is the “Ad- 
visory Committee on Civil Rules”. Fifteen 
members were appointed to that commit- 
tee, with former Secretary of State Dean 
Acheson of Washington, D. C., being 
named as chairman. The other committee 
members are as follows: 


George Cochran Doub, Assistant Attorn- 
ey General, Washington, D. C. 

Shelden Douglass Elliott, New York, N. 
Y., Professor, New York University 

Peyton Ford, Washington, D. C., Lawyer; 
former deputy Attorney General of the 
U. S. 

John P. Frank, Phoenix, Arizona, form- 
er law professor, Indiana University 
and Yale University. Former law clerk, 
Justice Black and author of several 
books, one on Mr. Justice Black and 
one on the Supreme Court. 

Arthur J. Freund, St. Louis, former chair- 
man Committee on Criminal Law of 
both Missouri State Bar and the Amer- 
ican Bar. 

Albert E. Jenner, Jr., Chicago, Ill. Trial 
Lawyer, and Fellow, American College 
of Trial Lawyers. 

Charles W. Joiner, Ann Arbor, Michi- 
gan, Professor of Law, University of 
Michigan. 


David W. Louisell, Berkley, California, 
Protessor, Univ. of California law 
school. 

Charles T. McCormick, Austin, Texas, 
Professor of Law, University of Texas. 

John W. Mcllvaine, Pittsburgh, Penn- 
sylvania, Judge, U. S. District Court, 
Western District of Pennsylvania. 

Archibald Marison Mull, Jr., Sacramen- 
to, California, Trial Lawyer; Fellow, 
American College of Trial Lawyers. 

Roszel C. Thomsen, Baltimore, Mary- 
land, U. S. District Judge. 

Byron R. White, Denver, Colorado, 
Former law clerk of Chief Justice Fred 
M. Vinson. 

Charles E. Wyzanski, Jr., Boston, Mass., 
U. S. District Judge. 


The committee has on it some good trial 
lawyers, but it does seem to be top heavy 
with professors, judges and lawyers who are 
either presently or were in the past con- 
nected with the federal government. 

Your committee has written to Chairman 
Acheson asking to be kept advised of de- 
velopments in this committee, and has ten- 
dered its services in connection with any 
proposed amendments. 

At the time of this writing no response 
had been received. 


Respectifully submitted, 


Josh H. Groce, Chairman, 
Walter Humkey, Ex-officio, 
Richard W. Galiher 
Kenneth B. Hawkins 
Gerald P. Hayes 

Robert P. Hobson 
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Keeping Up-To-Date On Nuclear 
Developments In The Law 


Hartey J. McNEA* 
Cleveland, Ohio 


draft convention on minimum inter- 
Fenster standards regarding civil lia- 
bility for nuclear damage has now been 
submitted (April, 1960) for comments to 
the 70 Member States of the International 
Atomic Energy Agency. If the response is 
favorable, further action will be undertak- 
en under Agency auspices to permit the 
early adoption of an international agree- 
ment in this field. 

Under existing rules regarding jurisdic- 
tional competence and choice of laws, a 
single incident might generate suits in sev- 
eral States, and the courts seized of such 
suits might apply different laws to differ- 
ent claims arising out of the same incident. 
Such a multiplicity of judicial proceedings, 
and the ensuing legal uncertainty, would 
make it difficult to provide adequate and 
equitable financial protection for the pub- 
lic by effective legal norms. Also, it would 
expose the industry to unforeseeable risks 
of liability. 

The present draft convention covers on- 
ly liability for nuclear activities connected 
with the operation of fixed installations 
and with the manufacture and transport 
of hazardous fuels and products. 

The draft convention submitted consists 
essentially of a coordinating formula, des- 
ignating the State which shall have exclu- 
sive legislative and jurisdictional compet- 


*Of the firm of McNeal & Schick; chairman Nu- 
clear Energy Committee. 


ence over claims arising out of a given nu- 
clear incident. It contains also an enumera- 
tion of the minimum international stand- 
ards which must be adopted with regard to 
civil liability for large-scale nuclear dam- 
age before a State can be entrusted with 
such exclusive legislative and jurisdiction- 
al competence. Among these standards are 
the adoption of a system of absolute liabili- 
ty of the operator, to be covered fully by 
financial security in the form of commer- 
cial insurance, self-insurance or State guar- 
antees. Victims can sue only the operating 
enterprise. If limits are established with 
respect to the amount and duration of the 
liability, the draft convention provides for 
a system of minimum international ceilings 
which States may not lower without incur- 
ring an obligation to provide for the differ- 
ence. The present draft does not, however, 
suggest any specific international limits of 
the amount of liability. It is expected that 
that matter will be dealt with on an inter- 
governmental level. 

The draft does not, except with respect 
to legislative and jurisdictional compet- 
ence, purport to create a new and uniform 
civil law applicable to nuclear hazards. It 
sets down flexible formulae adaptable to a 
variety of legal families and to different 
social and economic concepts. It is not in- 
tended always to supplant existing nation- 
al or regional legislation in the field of nu- 
clear liability, but to enhance the effec- 
tiveness of such legislation by giving it 
world-wide recognition. 
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Rehabilitation: Its Future Role In 
Third-Party Claims* 


ARNE FOUGNER ‘ 
Tarrytown, New York 


‘HE year just past brought to an end a 
decade of unprecedented prosperity. 
Yet, alone amongst all big industries, the 
casualty insurance business fared worse 
than ever. If it had not been for favorable 
investment earnings and unparalleled rise 
in security values, happily saving surface 
appearances, we might well have faced ca- 
lamities of national proportions. 

The culprit in the dark picture was auto- 
mobile insurance. To cover bodily injury 
liability alone, nearly twelve billion dol- 
lars were collected during the decade as 
premiums from the driving public. After 
meeting normal operating expenses, the 
entire amount was consumed paying out 
staggering loss totals. Far from leaving any 
profit, the operation requirec . « ther 750 
millions, taken from treasury tii.s, to fi- 
nance deficits incurred. 

To tackle the problem at its roots—to 
help prevent accidents from occurring—the 
insurance industry has laid aside internal 
strife and, with great foresight and states- 
manship, established the Insurance Insti- 
tute for Highway Safety. ‘Timely and com- 
mendable as this move is, the chances are 
it can at best slow the constant rise in num- 
ber of accidents. Even so, the famous Six- 
ties would produce nearly twenty million 
automobile accident victims, considering 
increase in driver population reflecting the 
postwar rise in national birth rate. 

It is obvious, therefore, that we must 
probe intelligently for a “second front” and 
attack it vigorously. To improve the cli- 
mate in which it is operating, the insurance 
industry must look to the field of jury 
verdicts and higher rates. Taking the lat- 
ter first, we recognize two limiting factors 
of considerable practical importance. First, 
higher rates, however justified by convinc- 
ing statistics, face vetoes by state authori- 
tics influenced by political considerations 
involving gubernatorial survival. Secondly, 
higher rates dominate household budgets 
to a point where effective resistance devel- 


*From an address delivered to the Metropolitan 
Trial Lawyers Association in New York City, March 
$1, 1960. 





ARNE Foucner, President 
of the Christiania Gen- 
eral Insurance Corpora- 
tion of New York was 
born in Oslo, Norway, in 
1913. He was educated 
in Norway, and is a grad- 
uale of the University of 
Oslo Law School in 1936, 
Magna Cum Laude. He 
{ entered the _ insurance 
business in 1937 in 
France. He was Foreign 
Secretary, Storebrand In- 
surance Company Ltd., 
Oslo, Norway, 1938 to 1940; Vice President of 
Christiania General, 1941 through 1947, and was 
elected President in 1948. 

Mr. Fougner has been a frequent contributor of 
articles on reinsurance to insurance trade papers. 
In recent years he has been an ardent champion of 
rehabilitation as an important answer to problems 
connected with bodily injuries arising out of acci- 
dents, fostering the idea of having the insurance 
industry establish an Insurance Fund for Rehabili- 
tation to promote research projects and expand 
training facilities within the broad field of medi- 
cal rehabilitation. 





ops. All rate increases to date have offered 
only temporary relief. A vicious circle is 
recognized: higher premiums induce great- 
cr claims consciousness. 

Then, what can be done to arrest and 
reverse jury verdicts, which keep soaring 
many times faster than average living costs? 
The question is all the more important, 
as court awards tend to set the standards 
for the great majority of cases settled by 
negotiation. 

In my opinion a great deal can be done 
in this field, though I’m the first to admit 
I'm nearly alone in holding that opinion. 
Many preach, pray and issue dire warn- 
ings, but they are only whistling in the 
dark: if verdicts keep going up, so must the 
rates we pay! 

Why are jury verdicts high? Those seek- 
ing to bring them down rarely ask the 
question; nor do they seem to know the 
answer. Their attitude is based on simple 
arithmetic and elementary economics; since 
the insurance companies do not print 
money, but only collect from the millions 
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to pay to the thousands, there must in the 
long run be balance between amounts tak- 
en in and paid out. So, the theme runs, 
juries and judges must stop being generous, 
stop throwing people’s money around, start 
recognizing that the money, after all, is 
only their own, and that of fellow citizens. 
Verdicts are too high, because we cannot 
afford to pay them. If they do not come 
down, rates must go up, the rates we all 
have to pay. The inference is clear, though 
not expressed: it’s time we tighten the purse 
strings and begin to be stingy! 

In this entire line of simple reasoning 
scant attention is paid to the victims. This 
failure, amounting to near total disinterest, 
is less suprising when it is recognized that 
automobile insurance, as far as bodily in- 
juries are concerned, is not run, after all, 
for the benefits of innocent victims. It is, 
rather, run for the legal protection of the 
not-so-innocent perpetrators of accidents. 

How about the victims? After all, they 
outnumber by far the accident-producing 
drivers, even when allowance is made for 
the more than 38,000 who die each year 
as a result of car mishaps. The injured 
alone number about 1,400,000 yearly, and 
statistics suggest that in our lifetime we will 
all belong in their ranks at least once. Yet, 
in the vast field of automobile insurance 
the victims have neither room nor role, 
other than the one of potential plaintiff, 
“party of the other part,” essentially an ad- 
versary, one to be feared, resisted and, per- 
haps, fought. 

How does this tally with the basic con- 
cept of insurance, which should be the func- 
tion of spreading over the many financial 
burdens of mishaps hitting the relatively 
few? Who is more directly, painfully and 
miserably involved in automobile accidents, 
physically and financially, than the victim? 
Not only do he and fellow sufferers consti- 
tute a majority of those involved, but their 
needs, distress, and problems normally ex- 
ceed by far, in degree and complexity, those 
of the drivers, ranging as they often do 
from question of future livelihood to ques- 
tion of survival. 


Is it now time, and high time too, that 
the insurance industry seriously consider 
the question whether its duty is done, its 
economic—and indeed social—function dis- 
charged, properly and adequately, if the 
drivers alone are protected against the fi- 
nancial consequences of their acts? Isn't 
this entire concept, this one-sided preoccu- 
pation somewhat antiquated, left over from 
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a time when drivers were a limited and 
privileged class amongst a majority of pe- 
destrians? Should we not recognize as res- 
ponsible citizens and professional business- 
men that the job is only half done until 
we have also helped to restore innocent 
victims to healthy and useful life? 

With automobile accidents threatening 
to maim twenty million people over the 
next ten years the situation clearly calls for 
organized and expert effort to minimize 
the results of such accidents, in terms of 
time, physical defects and financial effects. 
The victims, individually and collectively, 
cannot and should not be left to fend for 
themselves, if only because their problems 
are all too often beyond their financial 
grasp and intellectual comprehension. 
Government should be kept out of it, be- 
cause government is too big and costly as 
it is. Private enterprise should do the job, 
and no one is closer to tackle the job than 
the insurance industry. Far be it from the 
writer to suggest that the insurance indus- 
try erect and operate hospitals to give wide- 
spread and expert care to automobile vic- 
tims, though I do recognize that one day 
it might come to that. 

This writer is urging that the insurance 
industry—within the framework of existing 
forms and legal concepts—expand its func- 
tions, moving the unilateral defense of 
drivers causing accidents, into the field of 
directly helping their innocent victims. It 
should readily and actively offer expert 
guidance on how and where to seek the 
best possible medical help to cope with in- 
juries, in a minimum of time, at the least 
cost and with maximum benefits assured. 


The climate for such reorientation could 
not be more propitious, nor could the tim- 
ing of such a change in emphasis be more 
natural, considering the fact that rehabili- 
tation has emerged as a new and dynamic 
force in modern medicine, olfering acci- 
dent victims hope and help beyond former 
dreams. In its present form rehabili- 
tation, conducted in clinics staffed by ex- 
pert teams offering a “total approach” to 
all kinds of injuries, dates back only to 
World War II. While this time may seem 
short, it should have been long enough for 
a majority of alert automobile insurance 
companies to have taken cognizance of it. 
They have failed to do so. Instead of mak- 
ing use of rehabilitation, recommending it, 
urging it on accident victims and offering 
to pay for it, they continue facing accidents 
and resulting claims pretty much the way 
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they did before World War II. They don’t 
even study rehabilitation, exploring its ac- 
complishments or analyzing its application 
in automobile accident cases. This makes 
just as much sense as if the United States 
Postal Service had continued right down 
to the present to rely on the Pony Express. 

To digress for a moment, it might be 
appropriate to recognize that in most, if 
not all, other fields of business activity 
success depends upon such obvious factors 
as being alert, well informed, inventive, 
open-minded, willing to explore, experi- 
ment, carry out research, seek new solutions 
to old problems, recognize changes as soon 
as they occur, be up-to-date and preferably 
ahead of the field. 

Looking again at automobile insurance, 

we know that over twelve billion dollars 
have been collected as premiums and sub- 
sequently spent in the process of dealing 
with bodily injuries during the last ten 
years. What knowledge has been accumu- 
lated in the process, what understanding 
gained with respect to such injuries, their 
remedies and consequences, on the part of 
the American insurance industry? Very 
little, except a sober and disturbed recog- 
nition that such injuries are individually 
halfling and collectively staggering! Re- 
abilitation has arrived on the medical 
ene. It has grown in size and in scope. 
swased on solid, startling and nearly mir- 
aculous accomplishments it has gained true 
‘ature and promises to be a major branch 
. future medicine. If one may judge by 
..ion—in terms of active interests, studies, 
.ulization and support—the insurance in- 
dustry, with exceptions so few as to make 
them truly notable, is barely and vaguely 
aware of rehabilitation and its potential 
role of savior of a sick industry. 

At this point I can hear a sigh of reluc- 
tant agreement. Some readers, at least, 
might concede that the central theme is 
desirable in theory. Even they would has- 
ten to join a solid majority in asserting, 
however, that the idea is totally impracti- 
cal, obviously far too costly for an industry 
losing too much money as it is, before in- 
troducing novel elements of charitable con- 
cern. Besides, it would be argued, the vast 
majority of bodily injuries are too trifling 
to call for rehabilitation; and it is their 
staggering aggregate, rather than the small 
minority of serious cases, which is bleeding 
the automobile insurance industry nearly 
to death. If the latter statement were whol- 
ly true, the preoccupation with high jury 


INSURANCE COUNSEL JOURNAL 





July, 1960 


verdicts would seem to be exaggerated, as 
juries hardly decide the vast majority of 
accident claims. 

The relevant facts, as this writer sees 
‘them, are these: 


1. The exorbitant jury verdicts set the 
stage and establish the climate favor- 
ing high awards in cases of trifling 
physical injury. 

2. If a case is too small for genuine re- 
habilitation effort, what better proof 
could we ask for, to demonstrate the 
fact that little if any money is deserved 
beyond payment for standard medical 
expenses? 


‘Taking the category of serious injuries 
first, it should be recognized that rehabili- 
tation, to have maximum effect, should pre- 
ferably start immediately after an accident. 
In cases of injuries to head or face, hitting 
seven out of ten automobile victims, recon- 
structive surgery could often start before 
the victim has regained consciousness. Fa- 
cial wounds and fractures, including in- 
juries to the eye region, should preferably 
not be allowed to heal by themselves or 
at the hands of the most well-meaning non- 
expert. Results are never as startling and 
successful as when a victim is carried right 
from the scene of an accident to an operat- 
ing table where a team of surgeons are as- 
sembled, ready to tackle every region of 
head and face, with their related functions, 
so delicate and vital. A day lost, a hidden 
injury escaping the attention of the less 
informed, may spell the difference between 
total and partial restoration, between a 
normal face and one of grotesque distor- 
tion and impaired function. 


‘The same applies to nearly all types of 
injuries. The more serious they are, the 
more complex and severe, the more impor- 
tant it is to get a team of experts to work 
on it in a minimum of time. In some cases 
it may be vital to apply such expert reha- 
bilitation within a week or ten days. In 
others the critical period may mercifully 
extend a little longer. In all cases, how- 
ever, a point is soon reached after which 
rehabilitation, even at the most expert 
hands, will require longer time, consume 
more money and end up with reduced re- 
sults. The wide gap, which graphically de- 
velops between reduced effects and increas- 
ed costs, wrapped in fears and torn with 
emotions, is the wanton vacuum usually 
filled by insurance payments, wasted by 
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neglect, invited by ignorance, prompted by 
deadwood traditions. 

Whenever the writer proclaims that the 
principles and promises of rehabilitation 
should be put to extensive use in the hand- 
ling of automobile accident victims—and 
that this would even re-establish profits and 
save the insurance industry from disaster 
—he is treated as a heretic and rejected as 
revolutionary. 

Rather than argue theoretical merits, let 
me confront the reader with the simple 
statement of fact that principles of ap- 
proach here advocated are being utilized 
daily by a pioneering few whose record of 
profits belie charitable extravagance as a 
serious penchant. It is high time the re- 
mainder of our industry turn imagination 
to constructive thought, rather than remain- 
ing stuck in a groove of blind denial. 

What is being done somewhat experi- 
mentally and should be done universally, 
is to approach any victim seriously injured 
in an accident, in a minimum of time after 
it has happened, to recognize his plight and 
his problem and proceed to prove that the 
liability carrier involved has both a heart 
and solid interest in his welfare; not just 
idle curiosity, but constructive thoughts, 
the ideas for a pattern of rehabilitation 
that will put him back on his feet in a hur- 
ry. “But,” I can hear, “this would be the 
same as admitting liability.” Not at all. 
Payment is made to meet medical bills, to 
keep the home fires burning and keep fixed 
overhead charges from caving the roof in; 
all of it against simple receipt stating di- 
rectly that the offer is not and cannot be 
construed as constituting in any way admis- 
sion of liability, and that, furthermore, any 
funds thus advanced shall be taken into 
account in any future discussion and set- 
tlement of residual damages. 

While medical aspects are fully under- 
stood and their obvious merits directly ex- 
ploited, and while social elements are not 
overlooked, the entire concept is resting on 
solid motives of cool profit. Amongst basic 
elements recognized by alert liability car- 
riers and neatly turned to their advantage 
are these realistic considerations: 

All of us who are not naive in this busi- 
ness know that a jury, when a person is 
terribly injured, is more apt to study his 
injuries than they are to examine coldly 
every element of purported liability. If the 
injuries are bad enough, few attorneys for 
the plaintiff care very much what the facts 
are which brought about such injuries. All 
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attention is directed to the pathetic condi- 
tion of the victim; and such efforts are us- 
ually effective, if only because few defense 
attorneys have quite the heart and the con- 
science to appear convincing in their at- 
tempts to resist them. It does not profit us, 
then, to close our eyes to such facts of court 
life, spending thousands of dollars in lofty 
defense, only to wind up paying many tens 
of thousands of dollars by way of a verdict 
based on emotions. 

We know, also, that if the most skilled 
team of surgeons, physicians, physical ther- 
apists, etc., had gotten hold of that case 
immediately—within a few days of the oc- 
currence—the ninety per cent disability 
might have been cut to a mere ten per cent, 
a degree conducive neither to a large ver- 
dict nor even to a court Case. 

The average accident victim cannot af- 
ford such help, nor would he know where 
to obtain it. But, if the liability carrier, 
possessing such knowledge, provided guid- 
ance and means for his cure immediately, 
the danger of a large verdict would largely 
disappear. A jury—if needed for settlement 
at all—would be sympathetic and inspired 
by respect for the organization which ex- 
pended its funds generously without quib- 
bling about technical aspects of legal na- 
ture in order to restore the victim to econ- 
omic usefulness. In all probability, the in- 
jured person would have no reason even 
to employ a counsel. If he did, the latter’s 
fee would in all likelihood bear a proper 
relationship to talents shown and efforts 
expended, rather than to original injuries 
suffered and disabilities ultimately remain- 
ing. And, in big cities where ambulance 
chasing is prevalent—to a point where a 
victim is signed up before he regains con- 
sciousness—a tender of such medical help 
and financial support would put that at- 
torney upon a spot where he would almost 
have to accept and cooperate. The alterna- 
tive, in the face of a spreading practice of 
rehabilitation approach and wider public 
understanding of its merits, might well be 
personal, professional liability (as well as 
ethical censure) if his client’s physical con- 
dition has suffered as a result of such re- 
jection of expert help offered. 


Above all, however, and in addition to 
direct medical benefits so obviously der- 
ived from early and expert rehabilitation, 
this deliberate and novel approach serves 
to reduce the area of speculation which 
now all too often is allowed to govern jury 
awards. Rehabilitation serves, not only to 
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reduce disabilities to an absolute minimum, 
but the remaining area is clearly defined, 
far more measurable, its effects on mobili- 
ty, family life and earning capacity more 
clearly apparent. Judgment takes the place 
of sympathy, facts the place of fear, while 
any margin of error “for good measure”’ is 
related to residual injuries reduced to a 
clear minimum, rather than _ original 
wounds extended by time and neglect into 
total and permanent disability. 

To sum up, therefore, active promotion 
of early rehabilitation at expert hands 
serves multiple purposes. The victim is 
helped as never before and as he could not 
conceivably be on his own, by being re- 
stored to the fullest degree of usefulness 
and independence in a minimum of time, 
with dignity and peace of mind preserved 
from the start. ‘The driver is spared the 
agony of knowing that his victim is left to 
languish helplessly; besides, he is spared 
the fear or the genuine risk of having to 
pay such ultimate costs as exceed his 
policy coverage. The insurance company 
stands to gain as much as any one; what 
the victim gains in physical and psychologi- 
cal benelits is directly reflected in reduced 
costs related to: 


1. Medical treatment and convalescence. 

2. Residual damages, loss of time and 
impaired earning capacity. 

3. Speculation regarding uncertain after- 
effects. 

4. Sympathy on account of “pain and 
suffering.” 

5. Instinctive vindictiveness against driv- 
er and insurance carrier. 

6. Legal costs, associated with both de- 
fense and plaintiff side. 


In the entire process public relations 
angles should not be overlooked. The av- 
erage victim of an automobile accident has 
at least 3-4 relatives or friends watching 
his fate from close range, a majority per- 
haps being directly affected by the outcome. 
With twenty million people likely to be- 
come such victims in the current decade, 
their tragedy would enable us to demon- 
trate to eighty to one hundred million peo- 
ple our competence and purpose. “How to 
Benefit People and Win Friends’”—in twen- 
ty million copies—read eagerly by eighty 
million anxious readers!! 

Sure it’s expensive! But doubly expen- 
sive if both victims are neglected and pub- 
lic relations totally overlooked! Can any- 
body really think that the millions of dol- 
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lars to be spent on advertising in the next 
decade could match in effect the proper 
handling of twenty million accident vic- 
tims? If this can even be done at reduced 
costs to the insurance industry, not to for- 
get the obvious side effects for society as a 
whole and all affected communities, the 
simple economics of the case become truly 
intriguing and directly compelling. 

The stubborn doubters, preferring the 
convenient excuse of traditions, will offer 
two remaining objections, if they have 
bothered to read this far at all: 


1. First, it will be argued, “We could 
never sell it to plaintiffs’ attorneys; 
they would block us all the way.” 

2. Secondly, what of the vast majority of 
small cases, too simple for application 
of true rehabilitation? “They are the 
ones which are killing us”! 


Only a doubting Thomas and lazy think- 
er can seriously propound the first argu- 
ment. First of all, we don’t face the entire 
legal profession as solid adversaries. There 
are supposed to be attorneys also working 
for the defense. If the other side has the 
upper hand and are constant winners, we 
had better strengthen our own lines of de- 
fense: either find better talents or better 
tools. Rehabilitation is such a tool. If it 
doesn’t “sell well’ at the hands of present 
talents, we had better promote better tal- 
ents both amongst company executives and 
legal spokesmen. To suggest that certain 
elements within the legal profession, dis- 
tinct minorities enjoying limited profession- 
al esteem, can effectively and forever block 
constructive progress, well-founded and so- 
cially desirable, does not exactly flatter the 
industry making such a claim, least of all 
when the beliefs appear to reflect nearly 
industrywide attitudes. 


As to the second argument, dealing with 
the many trifling cases which somehow end 
up costing so much, it can only be answered 
that such costs are directly related to the 
outmoded methods of approach we should 
try to discard. No one can deny that it is 
the big and fancy awards which set the 
stage and create the atmosphere promoting 
exorbitant awards for nicks and scratches. 
If the insurance industry made an organ- 
ized start and ended up effectively promot- 
ing rehabilitation in all serious cases, dem- 
onstrating the benefits and reduced costs 
of all related kinds, the stage would gradu- 
ally be set for proportionate reduction in 
awards for minor injuries, most of all if 
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the change in emphasis and in objective 
were exploited intelligently for their full 
public relations value. 


This brings us to the concluding point 
and to one element of limitation which few 
readers might recognize: rehabilitation fa- 
cilities as they exist today are inadequate; 
furthermore, rehabilitation is neither un- 
derstood nor appreciated by the broad mas- 
ses. Should a change occur, both within 
the insurance industry and amongst the 
public at large, leading to increased search 
for early help, established facilities would 
burst at the seams and trained teams buck- 
le under the load. 


Any reorientation along the lines here 
advocated should, therefore, coincide with 
a program of organized support to assist in 
expansion of needed facilities and, especi- 
ally, to promote further research and train- 
ing in the field. New and dynamic as re- 
habilitation is, it remains as pregnant with 
future breakthroughs as it is rich in ac- 
complishments to date. We know woefully 
little, for instance, about the proper treat- 
ment of the myriads of burns resulting 
from fire, steam, gases, acids, radiation, etc. 
What little we know is poorly disseminat- 
ed. Where knowledge exists, facilities to 
apply it are limited. We are even more 
helpless before cases of severed limbs. The 
torn hand or leg ends up as garbage. In 
Russia, research and organized experiments 
have been carried far enough to suggest 
that in many cases, and perhaps a majori- 
ty, the severed limb can be put back in 
place, with restoration of mobility and per- 
ception. Grafting of skin is, at best, a pain- 
ful, slow and difficult process with very 
definite limitations. Here again, research 
promises to open new possibilities, perhaps 
even transfer of skin from one person to 
another. Such discoveries might perhaps 
revolutionize medicine by permitting trans- 
fer of entire organs from a donor, dead or 
alive, to a victim in dire need (as we have 
already learned to do on a limited scale 
with cornea transplantation) . 


Such research requires money, and plen- 
ty of it. So far evidence suggests that the 
insurance industry, apart from isolated 
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company owned facilities, has contributed 
less than one-tenth of one per cent toward 
the cost of building rehabilitation clinics, 
equipping them and paying for their re- 
search. This is a sad testimony of wide- 
spread ignorance and contrasts sharply 
with the obvious benefits which the insur- 
ance companies can and will derive from 
further progress in this vital field designed 
to promote human welfare by preserving 
human values. It is indeed high time the 
American insurance industry combined 
forces to establish “THE INSURANCE 
FUND FOR REHABILITATION,” de- 
signed to promote important research and 
co-sponsor expanded training facilities. To 
bring about the necessary reorientation, 
and to father such a new project, we need 
more than reluctant statesmen. 

One final thought, in closing. Never be- 
fore has the automobile insurance indus- 
try been so much in the critical public eye. 
The same applies to the basic principles of 
negligence upon which such insurance rests. 
Automobile claims are recognized as the 
chief factor behind log jams of state courts, 
so severe and widespread as to amount vir- 
tually to common denial of justice. In 
one state, California, the Governor has put 
the insurance industry on fairly clear notice 
that some type of compensation system may 
be introduced, unless the industry itself de- 
cides to come up with a better alternative, 
within existing frameworks, to remedy a 
situation which is now widely recognized 
as intolerable. More recently in New York, 
Governor Rockefeller has challenged the 
insurance industry to undertake a critical 
self-examination to determine if it is ade- 
quately concerning itself with its “poten- 
tial usefulness to the community as a 
whole.” No greater opportunity would ap- 
pear to exist to meet both challenges, and 
the basic problems they reflect, than a clear 
reorientation in the basic approach to hu- 
man injuries caused by accidents, making 
rehabilitation the cornerstone in all related 
thought and action, coupled with active 
support and promotion to create greater 
public awareness of benefits offered. 

Once again, LET’S BE MORE THAN 
RELUCTANT STATESMEN! 
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The Wife’s Claim For Loss of Consortium: 
A Survey of The Last Decade 


SANFORD M. CHILCOTE AND ‘ 
J. Lawrence McBripe 
Pittsburgh, Pennsylvania 


THE PROBLEM STATED 


O the average layman, unfamiliar with 

the philosophy of the early common 
law and stare decisis, it seems incongruous 
in this enlightened age that in most states 
the husband has a claim for loss of consor- 
tium of his wife, if she is negligently in- 
jured, but that she does not have a similar 
claim in the reverse situation. ‘This not 
uncommon attitude was quaintly expressed 
in a recent opinion of a lower court of 
Pennsylvania when a female jurist, in over- 
ruling a demurrer and allowing the claim 
stated simply, “What is sauce for the gan- 
der is sauce for the goose.” Hayes v. Swen- 
son, 106 P.L.J. 141 (1958). 

It is thus that the modern jurist comcs 
face to face with the age old problem: 
Should the law break away from the past 
and chart a new course on its own, or is this 
the province of the legislator who is elected 
by and is directly responsible to the people? 

The Supreme Court of Michigan has re- 
cently decided to break with the past and, 
in a four to three decision, joins six other 
jurisdictions which now allow the claim. 
Montgomery v. Stephen, 101 N.W. 2d 227 
(February 25, 1960). Two lower court 
opinions disallowing the claim have been 
appealed and are currently pending before 
the Supreme Court of Pennsylvania. What 
was a “closed door” a decade ago may now 
be sufficiently ajar to accommodate the pro- 
verbial “foot”. The reader of this Journal 
may draw his own conclusions or find his 
own solace from the following survey. 

A SURVEY OF THE SCENE 
A. The Majority View. 

The overwhelming weight of the majori- 
ty denies the wife a right of action for the 
loss of consortium of her husband due to 
his negligent injury. There are twenty-six 
jurisdictions which have decided this issue 
and represent the majority view. They are: 
the states of Arizona, California, Colorado, 
Delaware, Florida, Illinois, Indiana, Ken- 
tucky, Maryland, Minnesota, Missouri, 
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North Carolina, New Jersey, New York, 
Ohio, Oklahoma, Oregon, South Dakota, 
‘Tennessee, Texas, Virginia, Washington, 
Wisconsin; two federal courts of appeals 
and England. 

While several of the states in question 
have more than one decision on the matter, 
the most recent precedents from the juris- 
dictions of the majority view are as follows: 
Jeune v. Del. E. Webb Const. Co., 77 Ariz. 
226,269 P. 2d 723 (1954) ; Deshotel v. A.T. & 
Santa Fe Rwy. Co., 50 Cal. 2d 664, 328 P. 
2d 449 (1958); Franzen v. Zimmerman, 127 
Colo. 381, 256 P. 2d 897 (1953) , reaffirmed 
in Weng v. Schleiger, 130 Colo. 90, 273 P. 
2d 356 (1954); Sobolewski v. German, 32 
Del. 540, 127 Atl. 49 (1924); Ripley v. 
Fwell, 61 So. 2d 420 (Fla.-1952) ; Patelski 
v. Snyder, 179 Ill. App. 24 (1913); Brown 
vw. Kistteman, 177 Ind. 692, 98 N.E. 631 
(1912) ; Cravens v. Louisville and N. Rwy. 
Co., 195 Ky. 257, 242 S.W. 628 (1922), re- 
affirmed in La Eace v. Cinn. N. and C. Ry. 
Co., 249 S.W. 2d 534 (Ky.-1952); Costal 
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Tank Lines v. Canoles, 207 Md. 37, 113 A. 
2d 82 (1955); Hartman v. Cold Spring 
Granite Co., 247 Minn. 515, 77 N.W. 2d 
651 (1956) ; Bernhart v. Perry, 276 Mo. 612, 
208 S.W. 462 (1918); McDaniel v. Trent 
Mills, 197 N.C. 342, 148 S.E. 440 (1929) ; 
Larocca v. American Chain and Cable Co., 
23 N.J. Super. 195, 92 A. 2d 811 (1952) ; 
Kronenbitter v. Washburn Wire Co., 4 N.Y. 
2d 524, 151 N.E. 2d 898 (1958); Smith ». 
Nicholas Bldg. Co., 93 Ohio St. 101, 112 N. 
E. 204 (1915); Howard v. Verdigris Valley 
Elec. Co-op., 201, Okl. 504, 207 P. 2d 784 
(1949) , reaffirmed in Nelson v. A. M. Lock- 
ett and Co., 206 Okl. 334, 243 P. 2d 719 
(1952) ; Sheard v. Oregon Elec. R. Co., 137 
Or. 341, 2P. 2d 916 (1931) ; Ellis v. Fallert, a 
workmen’s compensation case, 307 P. 2d 
283 (Or.-1957) ; Josewski v. Midland Con- 
structors, Inc., a workmen’s compensation 
case, 117 F. Supp. 681 (S.D.-1953) ; Napier 
v. Martin, a workmen’s compensation case, 
194 Tenn. 105, 250 S.W. 2d 35 (1952) ; 
Garrett v. Reno Oil Co., a workmen’s com- 
pensation case, 271 S.W. 2d 764 (Tex.- 
1954); Tate v. C. G. Willis, Inc., a Jones 
Act case, 154 F. Supp. 402 (Va.-1957) ; 
Ash v. 8. 8. Mullen, Inc., a workmen’s com- 
pensation case, 43 Wash. 2d 345, 261 P. 2d 
118 (1953); Nickle v. Hardware Mutual 
Casualty Co., 269 Wis. 647, 70 N.W. 2d 205 
(1955); Filice v. U. S., 217 F. 2d 515 (9 
Cir., 1954); Seymour v. Union News Co., 
217 F. 2d 168 (7 Cir., 1954) ; Best v. Samuel 
Fox and Co., Ltd., A.C. 716 (1952). 


B. The Minority View. 

With the exception of one North Caro- 
lina decision which was quickly overruled, 
not a single common law decision recog- 
nized the right of a wife to recover for loss 
of her husband’s consortium until 1950 
when the case of Hitaffer v. Argonne Co., 
87 App. D.C. 57, 183 F. 2d 811, was decided. 
The full effect of this decision as a prece- 
dent for the minority view has been quali- 
fied by the subsequent case of Smither and 
Co. v. Coles, 242 F. 2d 220 (1957), a work- 
men’s compensation case which confined 
and partially overruled it. 

Since the Hitaffer case, only six other 
iurisdictions have followed this decision. 
These are: the states of Arkansas, Georgia, 
Iowa, Michigan, Mississippi and one feder- 
al court of appeals. The cases from these 
jurisdictions are as follows: Missouri-Pact- 
fic Transp. Co. v. Miller, 227 Ark. 351, 299 
S.W. 2d 41 (1957) (4 to 3); Brown vw. 
Georgia Tenn. Coaches, Inc., 88 Ga. App. 
519, 77 S.E. 2d 24 (1953) ; Acuff v. Schmit, 
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248 Ia. 272, 78 N.W. 2d 480 (1956) (5 to 
4); Montgomery v. Stephan, supra, (4 to 
3); Delta Chevrolet Co. v. Waid, 211 Miss. 
256, 51 So. 2d 443, 447 (1951); Luther v. 
Maple, 250 F. 2d 916 (8 Cir., 1958) . 


C. The View Disallowing The Right To 
Either Spouse. 

It is not without significance or relevance 
to note that there are four jurisdictions 
which deny the right to both spouses. 
These are the states of Connecticut, Massa- 
chusetts, North Carolina and Rhode Island. 
The cases from these jurisdictions are as 
follows: Lockwood v. Wilson H. Lee Co., 
144 Conn. 155, 128 A. 2d 330 (1956) ; 
Gearing v. Berkson, 223 Mass. 257, 111 N. 
E. 785 (1916); Helmstetter v. Duke Power 
Co., 224 N.C. 821, 32 S:E. 2d 611 (1945) ; 
Martin v. United Elec. R. Co., 71 R.1. 137, 
42 A. 2d 897 (1945). 


D. Summary of Views. 

Since the Hitaffer case in 1950 the com- 
mon law courts in twenty of the twenty- 
six jurisdictions (seventeen states, two fed- 
eral courts of appeals and England) have 
either considered the matter for the first 
time or reviewed earlier precedents and 
have denied or continue to deny the right. 
Six jurisdictions (five states and one fed- 
eral court of appeals) have allowed the 
right to the wife, and one state has denied 
ihe right to both spouses during the same 
period. 

The great weight of common law author- 
ity is against allowing the claim, and this 
trend has continued fairly strongly in the 
past ten years. 


F.. Reasons Supporting The Majority View. 

Various reasons have been given by the 
courts for their rejection of the claim of 
the wife for loss of consortium by reason 
of the negligent injury of her husband. It 
is submitted that there are at least three rel- 
cvant reasons why the vitality of the ma- 
jority rule has been maintained. These 
are discussed below. 


(1) Marriep WomEN’s Property Acts 
Have CreATep No New Rucuts OF AcTION 


It is uniformly held that the so-called 
women’s emancipation acts do not create 
new rights of action. Historically, at com- 
mon law unmarried women had the right 
to acquire, hold and dispose of property, 
to contract, sue and be sued. Upon mar- 
riage they incurred certain disabilities be- 
cause of the common law identification of 
the husband and wife as one. This legal 
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unity ceased upon the dissolution of the 
marriage relationship by death or divorce, 
or by desertion or non-support and com- 
pliance with the provisions of the Feme 
Sole Trader Acts of most states. In other 
words, removal of the disabilities restored 
the rights which had existed prior to cover- 
ture. The acts, however, did not, ipso fac- 
Lo, create rights of action. 

To illustrate this principal, decisions 
from the states of Oklahoma, Missouri, 
Wisconsin and Kentucky are discussed and 
quoted below. They have been chosen be- 
cause the wording of the Married Women’s 
Property Acts in these four states is the 
broadest which research could discover. 

In Howard v. Verdigris Valley Elec. Co- 
op., Supra, the pertinent section of the Ok- 
lahoma statute Is set out as follows on page 
786: 


“32.0.S.1941, Sec. 15. 

Women shall retain the same legal exis- 
tence and legal personality after marriage 
as before marriage and shall receive the 
same protection of all her rights as a 
woman, which her husband does as a 
man; and for any injury sustained to her 
reputation, person, property, character 
or any natural right, she shall have the 
same right to appeal in her own name 
alone to the courts of law or equity for 
redress and protection that her husband 
has to appeal in his own name alone: 
***” (Emphasis supplied.) 


Continuing on page 787 of the opinion, the 
court held as follows: 


“*** The underlying principal to be 


noted in all the cases is that whatever ad- 
ditional rights may have been extended 
to women generally under the so-called 
emancipation statutes or married wo- 
men’s acts, such statutes do not confer 
a new right upon the wife which per- 
mits recovery for loss allegedly resulting 
from negligent injuries to her husband, 
since no cause of action was created 
thereby. 

“Statutory emancipation of married wo- 
men, which gave the wife equal rights 
with her husband, nowhere is held to 
give rise to such a cause of action as is 
herein said to be asserted. We decline 
to establish a contrary rule based solely 
upon analogy, and thus open an entire- 
ly new field of litigation. We are not 


concerned with the wisdom of any legis- 
-lation which might do this specifically, 
but we decline to do by analogy that 


INSURANCE COUNSEL JOURNAL 





July, 1960 


which is not permitted by direct enact- 
ment.” (Emphasis supplied.) 


In Bernhardt v. Perry, supra, at page 466 
the Missouri statute provided that: 


“*** all of her property, real and person- 
al, including rights in action belonging 
to her before marriage, or which came to 
her during coverture, *** or has grown 
out of any violation of her personal 
rights, shall be and remain her separate 
property and under her separate con- 
trol.””. (Emphasis supplied.) 


Despite the extremely broad wording of 
this act, the court declared that by it the 
legislature was merely removing disabilities 
to the wife and not creating new causes of 
action. 

In Nickel v. Hardware Mutual Casualty 
Co., supra, at page 206 the appropriate 
portion of the Wisconsin statute is cited as 
follows: 


“Women to have equal rights. 

(1) Women shall have the same rights 
and privileges under the law as men in 
the *** holding and conveying of prop- 
erty, *** and in all other respects. ***” 


(Emphasis supplied.) 


The court in discussing the statute in its 
opinion at the same page stated: 


“It has been said by this court that its 
(statute’s) only purpose was to remove 
those disabilities which a woman in- 
curred upon her marriage at the com- 
mon law and to restore the rights which 
she enjoyed as a feme sole.” (Emphasis 
supplied.) 


In Cravens v. Louisville and N. R. Co., 
supra, at page 632, the highest appellate 
court of Kentucky summarized its views 
similarly as follows: 


“*** vet, in the absence of a statute con- 
ferring the right, no recovery can be had 
for the loss of consortium due merely to 
a negligent injury, and a married wo- 
man’s act giving her a right to hold sep- 
arate property and to sue alone, confers 
no new right of action, but only for the 
protection of rights which she already 
had.” 


It can be fairly concluded from the view 
of these and other decisions that historical- 
ly the philosophy of the emancipation acts 
for women was to remove disabilities which 
accrued to them by reason of marriage 
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which did not correspondingly hinder 
them in their status as feme soles. How- 
ever, they did not grant new rights, and 
therefore they do not allow for the enforce- 
ment of any rights not heretofore recog- 
nized at common law. 


(2) Ir A Cause Or Action Is To Bre 
CreATED For THe Wire, It Is THE 
FuNcTION Or Tue LEGISLATURE To Do So. 


As a logical corollary to the great majori- 
ty of states holding that their Married Wo- 
men’s Acts do not create any additional 
right in the wife to sue for loss of her hus- 
band’s consortium, the courts have also in- 
dicated that if such a right is to be granted 
at all, it should be done by the legislatures. 

This view is appropriately stated in the 
recent California case of Deshotel v. A. T. 
and Sante Fe Rwy. Co., supra, at page 452 
as follows: 


“It is clear that the granting of relief to 
the wife for loss of consortium caused 
by negligent injury to her husband would 
constitute an extension of common law 
liability, and the courts are justifiably 
reluctant to depart from established lim- 
its of recovery. The legislature has not 
seen fit to alter the common law rule 
that the wife can not recover for the loss 
of consortium resulting from a_negli- 
gent injury to her husband, and we are 
of the opinion that any departure from 
the overwhelming weight of authority in 
support of that rule should be left to 
legislative action.” 


The most nearly analogous situation is 
that of the wrongful death acts now uni- 
versally adopted. These acts, in a very 
real sense, represent the creation of causes 
of action allowing recovery for loss of some- 
thing closely akin to that of consortium 
and are normally restricted to those per- 
sons forming the family unit. However, 
in all such cases the right to recovery for 
such loss was the creature of statute. 

Public policy is another compelling rea- 
son why any such right of action as here 
argued for should be granted, if at all, by 
legislative action. This view is convincing- 
ly expressed in Garretto v. Reno Oil Co., 
supra, at pages 766-767: 


“***, but in view of the fact that a very 
great number of cases have been dispose! 
of by settlement and litigation within 
the past few vears, wherein the releases 
or decrees rely upon the common law 
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rule of such universality and long stand- 
ing and wherein such releases or decrees 
wholly ignore any loss of consortium be- 
cause of which the wife of the injured 
claimant or plaintiff would be entitled 
to should we follow the District of Co- 
lumbia Circuit Court and the Georgia 
Court of Appeals, we believe that Texas 
should follow the majority rule until 
such time as legislation might effect a 
a change. Should the change be effected 
by our Legislature, we have no doubt 
but what those individuals who have 
within the applicable limitation period 
delivered to injured husbands money or 
other consideration in settlement of li- 
ability from negligent torts *** will be 
taken into consideration and not exposed 
to a further uncontemplated claim or 
suit for the wife’s loss of consortium. 
Failure to do so would be somewhat sy- 
nonymous to an enactment of an ex post 
facto statute.” 


Justice Carr, speaking for the minority 
in the recent Michigan case of Montgomery 
v. Stephan, supra, points up clearly the very 
real possibility of opening up a new avenue 
of recovery with judicial approval of the 
allowance of such a claim when he stated as 
follows on page 242: 


“Involved also in a consideration of the 
problem from its various angles is the 
Workmen’s Compensation Law of the 
state. Assuming that the situation arises, 
as it has in cases in other states, where 
the negligence of an employer has re- 
sulted in injury to an employee and com- 
pensation has been awarded and paid in 
accordance with the statute, may the 
other spouse be permitted to maintain 
an action for damages for loss of consor- 
tium. In some instances, as under the 
statute involved in the Minnesota case 
above cited, specific provisions may be 
construed as barring such cause of action. 
May it be said that the Michigan statute 
has like effect? If not, we would have 
clearly involved in a plaintiff's right to 
recover, if sustained in this case, a matter 
for legislative regulation and adjustment 
of legal rights. 

“Without discussing the situation in fur- 
ther detail, we think that the problem is 
one calling for the exercise of legislative 
determination. ***” 


It can therefore be argued that judicial 
restraint is just as appropriate in this field 
as in the other analogous situations cited. 
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Moreover, public policy which encourages 
the termination of litigation would be 
best served by having the various legis- 
lative bodies direct their attention to this 
issue if it is deemed to be of such merit as 
to require either legislative correction or 
abolition. 


(3) THe Dancer OF DousLe RECOVERY. 


There can be no question that in per- 
mitting the wife to recover damages for the 
loss of consortium of her husband, there 
exists the very real possibility of allowing 
a double recovery. 

Significantly, the danger of this is recog- 
nized in the Hitaffer case and is not con- 
vincingly explained away by Circuit Judge 
Clark in his opinion. In Prosser, Torts 
(2nd Ed., 1955) Section 104, at page 704, 
the author also concedes this possibility: 


“There remains, of course, the important 
fact that the husband is under the duty 
to support his wife, so that any compensa- 
tion for loss of earning power paid to 
him goes indirectly to benefit her, while 
the wife is under no such corresponding 
duty. This must, of course, be taken in- 
to account in any determination of her 
damages.” 


In the cases forming the majority view 
which cite the above reason for their hold- 
ings, one of the best expressions of judicial 
opinion is found in the case of Nickel v. 
Hardware Mutual Casualty Co., supra, at 
page 208 as follows: 


“Various reasons have been given by the 
Courts for their rejection of claims of 
this nature. To us the most appealing 
is that to permit it would result in dou- 
ble recovery to the husband and wife for 
the same injury. In the husband’s ac- 
tion he is entitled to recover full compen- 
sation for all injuries he sustained, in- 
cluding that for being incapacitated, for 
his inability to care for, protect and as- 
sociate with his wife. If she were au- 
thorized to recover from the same wrong- 
doer the damages she has sustained for 
the same injuries which her husband 
may recover for and out of which recov- 
ery he is presumed to support and care 
for her, their recovery would be double 
which in our opinion the Legislature 
never intended. ‘The settlement of a hus- 
band’s claim for personal injuries result- 
ing from the negligent act of another has 


- always been recognized in this state as 
closing the incident. The right to main- 
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tain an action of this kind is at least so 
doubtful that the court should not con- 
fer it. Matters of policy are involved. 
Such matters should be submitted to the 
Legislature whose function and exclusive 
province it is to consider them.” 


See also Bernhardt v. Perry, supra, To- 
biassen v. Polley, 96, N.J.L. 66, 114 A. 153 
(1921); Giggey v. Gallagher Transporta- 
tion Co., 101 Colo. 258, 72 P. 2d 1100 
(1937); McDaniel v. Trent Mills, supra; 
Feneff v. N.Y.C. and H. Rwy. Co., 203 
Mass 278, 89 N.E. 436 (1909) ; Eschenback 
v. Benjamin, 195 Minn. 378, 263 N.W. 154 
(1935) . 

Professor Jaffe in Law and Contempo- 
vary Problems, volume 18, pages 219, 229, 
also cites this problem as additional reason 
for denying the right to the husband ra- 
ther than extending it to the wife. He 
writes: 


“More persuasive is the argument that 
since the husband has an action, so 
should the wife. But this action is a 
fossil from an earlier age. It is one of a 
group of archaic actions based on the no- 
tion that the paterfamilias was alone 
competent to sue for losses suffered by 
the family unit. The husband was en- 
titled to his wife’s service and this in- 
cluded the sentimental elements of her 
person and presence. The law did not 
seek to set a value on consortium as such 
(citing a Connecticut case). When to 
the husband’s action, there is now added 
the wife’s action for negligent injuries 
(which being emancipated she is en- 
titled to bring) there is a danger of dup- 
licating elements of damage. Ingenious 
efforts must be made _ to disentangle 
from the wife’s recovery the constituents 
of the husband’s cause of action. Jn- 
deed the emancipation argues for the re- 
striction or abolition of these actions ra- 
ther than their extension. Some courts 
have been bold enough entirely to abol- 
ish the husband’s action (citing Connec- 
ticut, Massachusetts and North Carolina 
cases), and one has restricted the hus- 
band to the loss of services previously 
enjoyed refusing to allow loss of consor- 
tium to be valued in either direction (cit- 
ing a Michigan case) .” (Emphasis sup- 
plied.) 


See also, Kronenbitter v. Washburn Wire 
Co., supra, at page 899, where the New 
York appellate court cites Professor Jaffe's 
analysis with approval. 
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In 3 Vernier, American Family Laws, 
Section 158 (1935), the author states as 
follows, on page 36: 


“The recent statutes giving the wife a 
right to certain of her earnings and serv- 
ices must reduce the husband’s recovery 
for a tort to her—otherwise, by her ac- 
tion, joint recovery would be given.” 


and continuing on page 89: 


“It is unfortunate that this field of law 
has not received more legislative atten- 
tion ***. If the husband may sue, the 
wile should be able to do so; or if the 
legislature feels that the damages are too 
sentimental or uncertain, then the hus- 
band’s action should be abrogated. The 
writer holds no brief for the vague sta- 
tutes of some jurisdictions but feels that 
a broad and clear definition of the rights 
of either spouse against a third person 
for torts connected with a marital rela- 
tion is needed.” (Emphasis supplied.) 


Contrary to the assertions in several of 
the opinions forming the minority view, it 
is submitted that text writers have not 
uniformly cried out for extension of the 
action to the wife to allow her damages for 
loss of the consortium of her husband. Ra- 
ther, it would appear from the above quo- 
tations that there is persuasive authority 
among text writers to abrogate the hus- 
band’s action or in any event to permit 
the situation to be reviewed by the various 
state legislatures. 

In addition, to the texts and treatises 
cited above must be added the Restate- 
ment of Torts, Section 695, which states 
as follows: 


“A married woman is not entitled to re- 
cover from one who, by his tortious con- 
duct against her husband has become Ii- 
able to him for illness or other bodily 
harm, or harm thereby caused to any of 


INSURANCE COUNSEL JOURNAL 


Page 389 


her marital interests, or for any expense 
incurred in providing medical treatment 
for her husband.” 


Under comment (a) of the above cited 
section of the Restatement of Torts, the 
principal reason given for the rule is the 
danger of double recovery which would re- 
sult should the rule be otherwise. The ap- 
propriate portion of Comment (a) is set 
forth below as follows: 


“***_ Moreover, she is not deprived of 
the support to which she is entitled by 
any tort committed against him. The 
husband is still legally bound to provide 
support for her, and the tortfeasor is 
liable to the husband for any loss of 
earning power which he may suffer. This 
the husband himself’ may recover, and 
were his wife permitted to recover for 
the loss of support, a double recovery 
would result.” 


The very real danger of permitting dou- 
ble recovery fortifies the position of the 
majority view heretofore expressed, that 
the right to maintain an action of this kind 
is at least so doubtful and creates such a 
genuine problem of public policy that a 
court should not declare it by judicial de- 
cision. 


CONCLUSION 


At first blush the argument that “reason 
and logic” require modern jurisprudence 
to depart from the “dead past” and judi- 
cially recognize the wife’s claim for loss of 
consortium seems compelling and formid- 
able. However, with the almost certain un- 
favorable ramifications which have and 
will grow out of such decisions, a more 
lawyer-like approach to the problem is to 
let the legislatures of the various states take 
whatever corrective action a modern society 
demands. 
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Special Verdicts In The State Courts 


Jack R. ALTON 
Columbus, Ohio 


i key excellent talk by Judge Kenneth 
P. Grubb, printed in the October, 
1959, issue of the Journal,’ clearly sets 
forth the common law background of spe- 
cial verdicts, and the present procedure 
available in the federal courts under the 
federal rules.2_ Judge Grubb’s analysis of 
the shortcomings of the general verdict is 
cogent and compelling. As he indicated, 
it is unfortunate that many judges and law- 
yers are afraid to use special verdicts. It is 
also unfortunate that the procedure in 
many states is more complicated than that 
set forth in the federal rules and recom- 
mended by Judge Grubb. Since the short- 
comings of general verdicts and the reasons 
for using special verdicts have been clearly 
outlined in Judge Grubb’s talk, we shall 
not dwell on those aspects of the problem. 
It is the purpose of this article to survey 
the present practice in the various states, 
to determine whether any general rules 
can be drawn from the practice around the 
country, and to see what improvements in 
state procedure might be recommended. 


The state special verdict procedures fall 
into three general categories: 


1. The common law special verdict, in 
which the jury must find all the facts, leav- 
ing the rendering of a judgment to the 
court.* 


1Vol. 26, No. 4, Insurance Counsel Journal, p. 
180, “False Fears”, Kenneth P. Grubb. 
2Rule 49 (A). 
3Idaho Code, Vol. 2, Sec. 10-219, 220 
General Statutes of Connecticut 
Revision of 1958 
Title 52 
Sec. 52-224 
Deerings California Code 
Civil Procedure 
Sec. 624, 625 
Burns Indiana Statutes (Annotated) 
1933, 1946 Replacement 
Sec. 2-2021 
General Statutes of Kansas Annotated. 
1949, Chap. 60, Sec. 2918, Civil Procedure 
Louisiana Code of Practice—Dart 
Article 519 
Vernon’s Annotated Missouri Statutes 
Sec. 510, 220, 260 
Revised Code of Montana 1947 
Sec. 93, 5201, 5202 
Révised Statutes of Nebraska 1943 
Sec. 25-1122 
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The advantage in this procedure is that 
a general charge on the substantive law is 
unnecessary and improper. The jury is, 
therefore, not burdened by a general charge 
on substantive law which it does not un- 
derstand, and the judgment is not placed 
in peril by a judicial slip of the tongue. 

The disadvantage is that a failure to 
make a finding of an essential fact requires 
a re-trial. A further disadvantage is that 
in those states where counsel submit a nar- 
rative form of suggested special verdict, the 
lawyer who is the best short-story writer is 
likely to walk out victorious, while the 
lawyer inexperienced in writing, or in 
special verdict procedures, might lose a 
case which should have resulted in victory. 


2. The federal rule type of verdict. 


It is somewhat surprising to note that 
twelve states have statutory provisions eith- 
cr identical or subsiantially similar to Fed- 
eral Rule 49 (A). Apparently most states 


+Arizona Revised Statutes Vol. 16 
Rules of Civil Procedure, Rule 49 (G) 
Delaware Code Annotated 
Vol. 13—Court Rules 
Rule 49 (a) 
(Continued on bottom of next page) 





New Jersey Statutes Annotated 
Sec. 2 A: 80-1 
General Statutes of North Carolina 
1953, Sec. 1-201 
Oregon Compiled Laws Annotated 
Vol. 3, Sec. 26-914 (Criminal Only) 
Oklahoma Statutes Annotated 
Title 12—Civil Procedure 
Sec. 587 
Dakota Code of Civil Procedure, Sec. 261 
(South Dakota) 

















July, 1960 


which have recently adopted rules of civil 
procedure have elected to follow the pro- 
cedure set forth in Federal Rule 49 (A). 
Since the procedure under Federal Rule 49 
has been adequately covered by Judge 
Grubb, no further discussion of the pro- 
cedure in the states following this type of 
special verdict is necessary. 

3. The Texas-Wisconsin form of spe- 
cial verdict.® 

Both Wisconsin and Texas make exten- 
sive use of special verdicts. In Texas they 
are called “special issues”. In each state, 
counsel have the right to demand a spe- 
cial verdict, and the court has the power to 
require one, if no demand is made by coun- 
sel. Furthermore, each state requires that 
the demand by counsel for a special verdict 
be made prior to argument, Wisconsin re- 
quiring that the demand be made before 
the introduction of any evidence by the de- 
manding party, and Texas requiring that 
counsel formulate the “special issues” and 
present them to opposing counsel and the 
court prior to argument.® In each state 
the interrogatory type of special verdict is 
used. 

Some states have very unusual provisions 
in their special verdict statutes. For in- 
stance, in Georgia, special verdicts are used 
only in equity cases.* In Oregon, they are 

5West’s Wisconsin Statutes Annotated 

Sec. 270.27 
Texas Rules of Civil Procedure 
Rule 290 
6Texas Rules of Civil Procedure, Rule 273 
7Code of Georgia Annotated 
Title 37 Sec. 24-3381, Rule 81 
Arkansas—Act 336, repealing 
Sec. 27-1739, 1740, 1741, Arkansas 
Statutes 1947 
Colorado Revised Statutes 
1953, Rules of Civil Procedure 
Rule 49 (a) 
lowa Code Annotated, Rules of Civil Procedure, 
Rule 205 
Maine Civil Practice, Field & McKusich 
Sec. 49 (a) 
Annotated Code of Maryland, 1957 
Rules of Procedure 
Rule 560 
Minnesota, Rules of Civil Procedure 
Rule 49-01 
Michigan Statutes Annotated 
27. 1019 (Actually a Special Interrogatory 
Provision.) 
New Mexico Statutes Annotated 1953 
Rule 49-21-1-1 (49) 
North Dakota Revised Code of 1943 
Sec. 28-1502 
Utah Code Annotated 1953 
Vol. 9 Rules of Civil Procedure 
Rule 49 (a) 
Washington Court Rules, Rule 49 
Wyoming Statutes 1957 
Rules of Civil Procedure, Rule 49 (a) 
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used only in criminal cases.* Other states 
have unusual provisions, and the lack of 
annotations and reported decisions indi- 
cates that in these states having strange 
special verdict procedures the special ver- 
dict is seldom used. 

Having reviewed in a cursory fashion 
ihe general types of special verdict proce- 
dures in use throughout the country, we 
now attempt to review some of the specific 
practical problems connected with the use 
of special verdicts. 


When Must the Request for a Special 
Verdict be Made? 


In a very recent Ohio case,’ it was held 
that the request for a special verdict could 
be made after argument. This was based 
solely on an interpretation of the Ohio sta- 
tute, which failed to state any time limit 
for the request.’° However, as a general 
rule, we believe the trial judge should be 
advised as near the beginning of trial as 
possible, to allow him to make whatever 
changes in his charge as are necessary. In ad- 
dition, making the request prior to argu- 
ment affords counsel the opportunity to re- 
view the questions with the jury and to 
point out the evidence in support of his 
position on each question. 

As indicated above, Wisconsin and Texas 
take care of this problem by setting forth 
definite requirements in their statutory 
enactments. Even where no definite pro- 
vision is made in a statute or rule of civil 
procedure, we feel that a trial judge should 
be able to require the demand for special 
verdict to be made prior to argument un- 
der his inherent power to govern the con- 
duct of a trial. 


Is the Trial Judge required to 
submit a Special Verdict? 


In some states counsel have the right to 
demand a special verdict.'' In others, coun- 
sel have no right at all, the power being 
solely in the court.’ In others, counsel 
have the right to demand a special verdict, 


SOregon Compiled Laws Annotated, Vol. 3 
Sec. 26-944, Penal Code. 
9Decker v. Standard Oil Company, 109 Ohio App. 
339. 
1Ohio Rev. Code., Sec. 2315.15 
11Wisconsin—Footnote 5, supra 
Texas—Footnote 5, supra 
Ohio—Footnote 10, supra 
Connecticut—Footnote 3, supra 
12In all states listed in Note 4, supra, counsel 
have no right to demand a special verdict. See al- 
so Shell Oil Co. v. Blanks, 330 S.W. 2d 567 (Tenn) ; 
Larrick v. Gilloon, 1 Cal. Repr. 360. 
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and the court can require one where coun- 
sel have not demanded it.'* In other states, 
the jury is allowed to return a special ver- 
dict of its own volition, either in certain 
types of litigation, or in all cases.1* Such 
provisions are unfortunate because of the 
great difficulty a jury has in drafting a spe- 
cial verdict which will answer all the issues 
of fact in such a way that the court can 
render judgment based upon the facts 
found. In view of the difficulty judges and 
lawyers have in drafting proper special ver- 
dicts, juries certainly should not be allowed 
to undertake this responsibility without 
having a guide in the form of interroga- 
tories prepared by the court. 


Who has the Responsibility of 
Preparing the Form? 


Although the responsibility for preparing 
the form may rest with the court by statute, 
counsel will certainly want to prepare a 
form of special verdict to submit to the 
court, in the event the court is unfamiliar 
with special verdict procedure. Also, this 
will allow a discussion of the issues which 
should be included in the special verdict, 
and should preclude any problem about 
omission of important issues. The federal 
rule and the states following the federal 
rule place the burden on counsel to make 
sure that all issues are submitted. If the 
court indicates it does not intend to submit 
an issue, it becomes the duty of counsel to 
demand its submission. If such a demand 
is not made, the party failing to make such 
demand waives the right to have the issue 
decided by the jury."® 


Is the Court’s Charge Complete on the 
Substantive Law, or Restricted to Such 
Legal Definitions as are Necessary to 
Allow the Jury to Answer the 
Questions? 


Under the Ohio procedure in effect prior 
to 1955,'* the court did not charge on the 
substantive law but only gave the jury in- 
structions on the burden of proof, prepon- 
derance of the evidence, credibility of wit- 


13Wisconsin & Texas, Note 5, supra 
14Vermont—Wilson v. Dyer, 75 A. 2d 677; Ver- 
mont State Ann. Sec. 1946 
Idaho, Louisiana, New Jersey, North Carolina 
Footnote 3, supra 
Alabama—Little v. Sugg, 243 Ala. 196, 8 So. 2d 
866 
South Carolina—Code of Laws, S. Car. Sec. 10— 
1452 
15Federal Rule 49 (A) and states cited in Note 
4, supra 
16Ohio General Code, Sec. 11420-16 
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nesses and such other instructions as were 
necessary to inform the jury of its duties in 
returning a special verdict..* The same 
procedure is still followed in many states. 
Under the present Ohio procedure a ra- 
ther complete charge on the substantive 
law must be given since the jury is re- 
quired to answer questions on the. “‘deter- 
minative issues” dealing with negligence, 
contributory negligence, proximate cause 
and assumption of risk.'** However, the 
trial judge can, by careful editing, limit 
the charge to some extent and it can be di- 
rected to the questions involved in a spe- 
cial verdict, in such a manner that the 
charge assumes a definite pattern in con- 
formity with the issues in the special ver- 
dict. In most states where charges on sub- 
stantive law must be given, a limitation 
or narrowing of the general charge should 
be possible along the lines suggested by 
Judge Grubb. Building the charge around 
the special verdict gives both the court and 
jury an outline to follow which should sim- 
plify the jury’s problem of understanding 
its duty in deciding the issues. 


Can Special Interrogatories be used 
along with a Special Verdict? 


In the changes enacted in 1955, the Ohio 
legislature provided that special interroga- 
tories on particular material allegations 
contained in the pleadings, controverted 
by an adverse party, could be used along 
with either a general or special verdict.’® 
We believe this procedure is quite unique. 
It gives a means of testing of both the 
general and special verdict. In addition, ia 
those situations where a general verdict 1s 
called for, it greatly limits the number of 
questions which may be asked to test the 
general verdict. The reason for this is 
that the questions must relate to “material 
allegations controverted in the _plead- 
ings’.*° If an issue is not material, or is not 
controverted in the pleadings, it cannot be 
the basis for an interrogatory in Ohio. 


Can Special Instructions on the Law 
be given prior to Argument? 


We have found no cases on this subject. 
However, it would seem that in those states 


~ 17Landon v. Lee Motors, 161 OS. 82, 118 N.E. 2d 
147 

1SMiller v. McCallister, 169. O.S. 487, 160 N.E. 2d 
~ 19Ohio Rev. Code, Sec. 2315.16 

20Bates v. Prudential Ins. Co., 59 O.O. 393, 134 
N.E. 2d 403. 
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where the jury finds facts only, which 
would include every state but Ohio, spe- 
cial instructions should not be given. Un- 
der the old Ohio procedure in effect prior 
to 1955, special instructions could be given 
on matters dealing with burden of proof, 
credibility of witnesses, and damages. Un- 
der the present Ohio Procedure, special in- 
structions are allowed since matters of sub- 
stantive law are dealt with in the general 
charge... These instructions can be tail- 
ored to the special verdict so that the jury 
will be guided in its answers to the special 
verdict. Thus, the jury can be instructed 
prior to argument in this fashion: 


“If you find from the evidence that the 
plaintiff stepped off the curb without 
looking for traffic approaching from the 
north, she was negligent, and your an- 
swer to question No. 3 in this special ver- 
dict must be, “Yes’”’. 


Although the use of a special verdict,?* and 
special instructions, along with a general 
charge, might be considered more cumber- 
some than the use of a general verdict, 
juries apparently have had no difficulty in 
arriving at logical results in Ohio. ‘The 
questions and instructions serve as a guide 
for the jury’s deliberations, and require 
that careful attention be given to each is- 
sue. However, since we find from a review 
of the procedures throughout the country 
that Ohio is a minority of one in this type 
of procedure, we certainly are not advocat- 
ing that everyone else follow Ohio. We 
point out the Ohio procedure for purposes 
of comparison only. 


Should the Number of Questions in 
the Special Verdict be Limited? 


Michigan limits the number of questions 
in a Special Verdict to five. We feel that 
any arbitrary limitation such as this is not 
proper, but we do feel that the court 
should strive to limit the number of ques- 
tions. Most cases can be resolved by the 
jury’s answers to questions similar to those 
set forth by Judge Grubb. In Texas as 
many as thirty questions are asked of the 
juries. Although we are not attempting to 
criticize the procedure in Texas, since it 
apparently is being used very well and has 
been for years, we feel that other states 


21McBride, Ohio Jury Instructions, p. 28. 
22McBride, Ohio Jury Instructions, p. 28. 
23Michigan Statutes Annotated, 

Sec. 27.1019 (Comp. Laws 1948, Sec. 618.39) 
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would do well to keep the number of ques- 
tions to a minimum. 


Can the Jury be Advised either by the 
Court or Counsel as to the Legal Effect 
of its Answers to the Questions in the 
Special Verdict? 


We believe all courts which have ex- 
pressed themselves on this question have 
concluded that the jurors should not be al- 
lowed to know the legal effects of the an- 
swers they return.** If the jury were to be 
allowed to know the legal effect of its an- 
swers, one of the bases for using special 
verdicts would be vitiated. It therefore 
follows that neither the court nor coun- 
sel should make any effort to advise the 
jury of who will be the ultimate winner, 
if certain questions are answered in certain 
cases. 

However, we see no reason to prevent 
counsel from framing their arguments 
around the questions in the special ver- 
dict and reviewing the evidence favorable 
to them. In this way, a lawyer is simply ad- 
vocating his side of the controversy. What 
should not be done is to make a statement 
such as, “If you want my client to win, you 
must answer questions | and 2, ‘Yes’, 3 and 
4, ‘No’ and put an amount of money in 
question 5.” To allow counsel to do this 
would be to make a mockery of the entire 
special verdict procedure and to return to 
a general verdict for all practical purposes. 


What is the Duty of the Court and Coun- 
sel if all Questions are not Answered or 
if the Answers are in Conflict? 


The court should give counsel the oppor- 
tunity to see the special verdict prior to 
the dismissal of the jury so that any prob- 
lems arising from unanswered questions, 
or conflicting answers, can be discussed. 
The jury should be returned for further 
deliberation if there are any unanswered 
questions or conflicting answers.*° If all 
questions are answered by the jury, an ap- 
pellate court may be able to substitute its 
judgment for that of the trial court, with- 
out ordering a complete re-trial of the en- 


24McCourtie v. U. S. Steel Corp., 93 N.W. 2d 552 
(minor) 

Thompson v. Robbins, 304 S.W. 2d 111 (Tex.) 
Zombkowski v. Wisconsin River Power Co. 267 
Wis. 77, 64 N.W. 2d 236 

25See Texas Rules of Civil Procedure, 
Rule 295, City of Dallas v. Riddle 
325 S.W. 2d 955 
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tire case. ‘Thus, if the jury found that both 
parties were negligent and the negligence 
of both parties contributed to cause the ac- 
cident, and also found the amount of dam- 
ages the plaintiff would be entitled to re- 
cover if the issues were found in her favor, 
the trial court would render judgment for 
the defendant. ‘Then, on appeal by the 
plaintiff, if the appellate court found error 
in the court’s charge on the question of 
damages, the judgment would have to be 
affirmed, nevertheless, if there were no er- 
ror in the charge of the court or the jury’s 
answer regarding contributory negligence. 
On the other hand, if the appellate court 
found that the issue of contributory negli- 
gence should not have been submitted to 
the jury, the appellate court could merely 
render judgment for the plaintiff for the 
amount found in response to the question 
on damages. Hence, the use of special ver- 
dicts could work to the benefit of either 
side. 


Must the Same Jurors sign all the Answers? 


The Wisconsin statute provides that the 
same jurors must sign all answers in the 
verdict.*° Other states do not have such a 
statutory enactment, but the courts have 
held that the same jurors need not sign the 
various questions as long as the proper 
number of jurors sign each question.? 
There is no uniformity in the holdings on 
this question and, therefore, the statutes 
and cases in each jurisdiction must be 
checked. This is another area where the 
court and counsel should examine the ver- 
dict prior to the dismissal of the jury and, 
if it is found that different jurors have 
signed the various questions, the question 
of law in the jurisdiction should be immed- 
iately resolved, so that the jury can be sent 
back for further deliberation, if necessary, 
in order to arrive at a verdict which will 
stand. 


26West’s Wisconsin Statutes Annotated 
Sec. 270.25 (1) 

27Bullock v. Yakima Valley Transportation Co., 
108 Wash. 413; 184 P. 641. 
Also 155 A.L.R. 586, 596, 601. 
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Appellate Procedure 


Appellate procedure should be simpli- 
lied and the number of appeals should di- 
minish through the use of special verdicts. 
It should be fairly simple to determine 
whether an error in a court’s charge was 
prejudicial. Thus, if a judge gave an in- 
correct charge on the question of negii- 
gence, such an error might be harmless if 
the jury found the plaintiff guilty of con- 
tributory negligence, which was a proxi- 
mate cause of the injuries in question. Fur- 
thermore, trial counsel well know the area 
in which their client’s case fell short and 
fewer appeals should be filed since the 
jury’s reasons for rendering its verdict will 
be apparent. 


Conclusion 


Although special verdict procedures in 
State courts vary greatly, increased use of 
special verdicts should be made to insure 
that jury verdicts are responsive to the is- 
sues. In summary, we feel that the follow- 
ing suggestions represent the best practice: 


1. Counsel should have the right to de- 

mand a special verdict. 

2. Special verdicts should be in question- 

answer form. 

3. Juries should not be allowed to dralt 

special verdicts of their own volition. 

4. The request for a_ special verdict 
should be made sufficiently in ad- 
vance of argument to allow the court 
sufficient time to make necessary 
changes in its charge. 

. The court’s charge should be limited 
to such instructions as are necessary 
to enable the jury to answer the ques- 
tions in the special verdict. 


wt 


With cooperation between court and 
counsel in the use of special verdicts, pres- 
ent procedure in the various states can be 
improved and perfected, and the work of 
juries can be simplified and made respon- 
sive to the issues in each case. 
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A Brief For Products Liability Today* 


WARREN 


FREEDMAN 


New York, New York 


HE earliest development of products li- 

ability law was in the field of negli- 
gence, although the landmark English case 
of Winterbottom v. Wright was in reality 
based upon a breach of warranty. A mail 
coach driver was injured due to mechanical 
defect in the mail coach, which had been 
sold to his employer. He sued unsuccess- 
fully on the basis of the sales contract be- 
tween his employer and the coach manufac- 
turer. The English court in 1842 held that 
the coach manufacturer owed a duty of care 
ONLy to the person with whom he contrac- 
ted: “The only safe rule is to confine the 
right to recover to those who enter into the 
contract”, and thus the doctrine of “privity 
of contract.” Ten years later the highest 
New York court in Thomas v. Winchester, 
a negligence action, brushed aside, however, 
the defense of lack of privity of contract: 
A bottle containing an extract of belladon- 
na, a deadly poison, had been mislabelled 
as “Extract of Dandelion’, a mild and 
harmless medicine. The product was sold 
to a druggist, who in turn sold it to another 
druggist, who then made the sale to the 
plaintiff for his wife’s use. The Court 
held the manufacturer liable upon breach 
of a duty of care to the wife, the ultimate 
consumer, because the product was of a 
dangerous character; this duty of care how- 
ever, did not arise out of the contract of 
sale. The next landmark case was Huset 
v. J. I. Case Threshing Machine Co. in 
1903 and involved injuries to the employee 
of a farmer who had purchased a defective 
threshing machine. In allowing recovery 
upon proof of negligence, Judge Sanborn 
spelled out the following exceptions to the 
general rule exonerating a manufacturer 
from liability for harm done by his prod- 
uct to an ultimate user: (a) the act must 
be “imminently dangerous to life or health 
of mankind”; (b) the injured user must 
be “invited by the manufacturer to use his 
defective appliance”; and (c) the manu- 
facturer must know his product to be dan- 


*Reprinted from Vol. 15, No. 3, of The Business 
Lawyer. 

110 M&W 100 (1842) . 

26 N. Y. 397 (1852). 

3120 F. 865 (1903). 
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gerous, and he did not give notice of same 
to the purchaser. In 1916 the highest New 
York court in MacPherson v. Buick Motor 
Co.* expanded upon the latter point: Here 
the purchaser of an automobile from a 
Buick dealer sued Buick in negligence for 
injuries sustained when a defective wooden 
spoke of a wheel (not manufactured by 
Buick) collapsed. Buick had not inspected 
the spokes. Judge Cardozo allowed recov- 
ery with these noble phrases: 


“If the nature of a thing is such that it 
is reasonably certain .to place life and 
limb in peril when negligently made, it 
is then a thing of danger. Its nature 
gives warning of the consequences to be 
expected, If to the element of danger 
there is added knowledge that the thing 
will be used by persons other than the 
purchaser, and used without new tests, 
then, irrespective of contract, the manu- 
facturer of this thing of danger is under 
a duty to make it carefully. ... There 
must be knowledge of a danger, not mere- 
ly possible, but probable. It is possible 
to use almost anything in a way that will 
make it dangerous if defective; that 1s 
not enough to charge the manufacturer 
with a duty independent of contract. 

There must be knowledge that in 
the usual course of events the danger will 





4217 N.Y. 382 (1916). 





Page 396 


be shared by others than the buyer... . 
But it is possible that even knowledge of 
the danger and of the use will not always 
be enough. ‘The proximity or remote- 
ness of the relation is a factor to be con- 
sidered.” 


It is interesting to note that Judge Cardozo 
did not absolve Buick from the duty of in- 
spection because Buick had bought the 
wheels from a reputable wheel manufac- 
turer. Some 40 years later in the Carver? 
case the “assembler” of defective goods still 
was held liable for negligence to a remote 
purchaser. 

Over the years the tendency of our courts 
to compensate for injuries due to the use 
of products has resulted in side-stepping 
the rigors of proof of negligence in favor 
of the relatively simple proof of breach of 
warranty. The Rogers® case in 1958 marked 
the pinnacle of this move toward “products 
compensation” and toward extension of 
the scope of manufacturers’. liability: A 
consumer in reliance upon a T'V commer- 
cial purchased defendant's product, a home 
permanent waving lotion, and was injured 
by its use. The case was never tried on its 
merits, but settled out of court for $1500 
after the plaintiff's complaint had been 
held to state a cause of action for breach of 
an express warranty! A remote purchaser 
could directly and successfully sue the man- 
ufacturer of the product, despite lack of 
privity of contract between them, and de- 
spite no evidence of negligence on the part 
of the manufacturer. The plaintiff had 
purchased the product on the strength of 
an advertisement aimed squarely at her, 
and was injured by the product; the Rog- 
ers case holds that the plaintiff is entitled 
“to move against the manufacturer to re- 
coup his loss.” The Ohio Supreme Court 
specifically held that “the warranties made 
by the manufacturer in his advertisements 
and by the labels on his products, are in- 
ducements to the ultimate consumer, and 
the manufacturer ought to be held to strict 
accountability to any consumer who buys 
in reliance on such representations and 
who later suffers injury because the prod- 
uct proved to be defective or deleterious,” 
vet the Ohio court did not specify what this 
defect was in the product, nor did it con- 
sider whether the retailer also warranted 
the product. Indeed, the concurring opin- 


‘Consolidated Gas & Equipment Co. v. Carver, 
257 F. 2d 111) (10th Cir. 1958) . 

6Rogers v. Toni Home Permanent Co., 167 Ohio 
St. 244 (1958) . 
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ion of Judge Taft asks, “what express war- 
ranty is claimed to have been made by the 
defendant,” which the defendant allegedly 
breached! 

Ten months later the U. S. Court of Ap- 
peals for the Second Circuit in the Arfons' 
case, applying Ohio law, reversed an initial 
dismissal of the complaint based upon 
breach of warranty, solely because the “ra- 
tionale of the Rogers case is clear”: Arfons 
had been severely injured while working 
with defendant’s dynamite which had a 
fuse manufactured by the other defendant. 
Thus, on the strength of present day stand- 
ards of liability, it may well be said that 
today a manufacturer has become an in- 
surey of the safety of his product under a 
“liability without fault” doctrine. 


Liability Upon Manufacturer, Distributor 


and Retailer 


After so brief a survey of the history of 
products liability, it is well to note the 
potential liability of the manufacturer, the 
distributor, and the retailer, by viewing a 
few selected negligence cases: 

(a) In the Farley* case the manufacturer 
of a hair comb was held liable for injuries 
to a patron of a beauty salon when the 
comb which the salon was using on patron's 
hair suddenly ignited due to its proximity 
to an electric dryer. A beauty supply deal- 
er had sold the comb without any disclos- 
ure of its dangerous character. ‘The Massa- 
chusetts court specifically held that, even 
the dealer’s failure to warn the beauty sal- 
on (assuming the dealer discovered the de- 
fect), would not relieve the comb manu- 
facturer from liability for negligence in 
manufacture. 

(b) On the other hand, in Karl’s Shoe 
Stores® case, applying Massachusetts law in 
the federal court, the manufacturer of an 
allegedly defective cement compound 
which caused the soles of shoes to adhere 
to the uppers, was held not liable in neg- 
ligence to a California shoe retailer, be- 
cause the plaintiff retailer was a remote 
purchaser to whom the manufacturer owed 
no such duty of care. 

(c) A distributor of a nationally sold 
product can, on a breach of warranty, be 
held, liable to the patron of a beauty salon 
injured by the product, despite the utter 


7Arfons v. FE. I. duPont deNemours, 261 F. 2d 434 
(2d Cir. 1958) . 

SFarlev v. Edward E. Tower Co., 271 Mass. 230 
(1930) . 

*Karl’s Shoe Stores v. United Shoe Machine Co., 
145 F. Supp. 376 (1956). 
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lack of privity of contract between the dis- 
tributor and the injured patron. In the 
Graham" case the Kansas court admittedly 
stretched things a bit because the out-of- 
state manufacturer was not doing business 
within the state. Generally, under the 
“closed container” theory, there is no lia- 
bility on the distributor who is a mere con- 
duit for the sale of the product, unless the 
distributor has made express warranties of 
his own, or has marketed the product as his 
own, as in 

(d) the Slavin" case, where a can of peas 
containing a stone (which the plaintiff bit 
and damaged his dental plate) , was packed 
by a third party, but the defendant labeled 
the can with his name as “distributor”. The 
New Jersey Supreme Court held the distri- 
butor liable in negligence, because a rea- 
sonable person would have inferred that 
the defendant was the packer and canner 
of the peas; furthermore, the defendant 
had induced the plaintiff to rely upon de- 
fendant’s care in selecting a careful packer 
and canner. 

(e) A retailer may also be liable, on the 
theory that a retailer is in a position to de- 
crease the likelihood of injury by selecting 
dependable distributors or suppliers. The 
Schneider case is illustrative: a Utah con- 
sumer contracted trichinosis after eating 
sausages sold by the retailer, who knowingly 
failed to process the sausages which his rep- 
utable supplier had distributed to him un- 
cooked. ‘The court found that the retailer 
had the primary duty to safeguard the pub- 
lic from the danger involved. Implicit in 
the decision is the recognition of the re- 
tailer as a conduit for transmitting liability, 
if any, back to the supplier, or remotely 
even back to the hog raiser. Yet, in many 
cases, it would be unjust to subject a re- 
tailer to legal process simply in order to 
reach the negligent third party, for such 
negligent third parties can be insulated 
from access, and jurisdiction over them not 
always obtained. Or, a court can hold that 
a retailer, against whom a $1,055 judg- 
ment was recovered for injuries caused by a 
piece of a prune pit in a sealed jar of prune 
butter, may not recover over against the 
manufacturer; see Courter v. Dilbert Bros., 
Inc.!* The court found no proof that the 
retailer purchased the product from the 


Graham v. Bottenfields Inc., 176 Kan. 68 
(1954) . 

11Slavin v. Francis H. Leggett & Co., 114 N. J. L. 
421 (1935). 

12Schneider v. Suheman, 327 P. 2d 822 (1958). 


13186 N. Y. S. 2d 334. 
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manufacturer, so there can be no valid 
claim over on breach of warranty; also, 
since retailer offered no evidence to refute 
manufacturer’s proof of due care in its 
manufacturing process, the retailer can not 
recover over on theory of negligence. 


“Liability Without Fault” 


‘Lhe fantastic volume of sales of consumer 
products during the past twenty-five years 
has brought in its path personal injury 
problems which some courts have refused io 
lace. A minority ol courts have taken the 
path of least resistance, and, having veri- 
lied plaintiff’s injury from the use of the 
product, have held the manufacturer liable 
on a no-fault basis. “Liability without 
fault”, “absolute liability”, and “insurer ol 
the product” are terms which have been 
bandied about by plaintifl-obsessed, overly- 
sympathetic members of the bench and bar. 
‘he concept that fault must play a role in 
determining liability is forgotten, ‘To some 
courts every case is Rylands v. Fletcher 
all over again, ?.e., absolute liability for col- 
lecting a dangerous substance on one’s 
“land”, in an uncommon manner, which 
somehow “escapes” and results in injury to 
another. ‘This fear of absolute liabilivy 
dogma battered Cutter Laboratories,'® 
whose 1955 polio vaccine caused injury, 
though both the court and jury agreed 
there was no evidence of negligence in 
manutacture of the vaccine. Liability with- 
out fault as a doctrine of our economic life 
is “out of place”; courts can induce the 
manufacturer to make his product safer, 
and even distribute the losses over society 
as a whole by insurance or by increased 
selling price, without destroying “fault” 
concepts in our law! The Texas court in 
the Klosterman'® case condemned the falli- 
cious doctrine of “liability without fault”, 
in these forceful words: “What pressing 
reasons clamor for adoption of the rule of 
liability without fault and the abandon- 
ment of the rule of negligence? In our 
opinion, there is no need for the rule of 
liability without fault. In fact, there was 
no need for such a rule even in the case of 
Rylands v. Fletcher...” 


ML. R. 1 Ex. 265 (1868). 

1sGottsdanker vy. Cutter Laboratories. See also 
Phipps, Fitzgerald, Guidi, Kunkel and Ellison cases 
against Cutter. Calif. Super. Ct. Alameda Co. (Feb- 
ruary 10, 1958). 

16Klosterman v. Houston Geophysical Co., 315 S. 
W. 2d 664 (1958). 
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Sealed Containers 


The “sealed container” concept implies 
that the defendant retailer or wholesaler 
had no opportunity to inspect the product, 
and hence should not be liable for injuries 
occasioned by use of that product by the 
purchaser. Briefly, it would seem that the 
defendant who is a mere conduit for the 
sale of the product should not be liable in 
negligence or for breach of warranty, as 
in the Burr’? and Higbee'® cases. But Ryan 
v. Progressive Grocery Stores,'® a landmark 
New York case, holds that a “dealer as well 
as the manufacturer or grower affirms as to 
anything he sells, if purchased by descrip- 
tion, that it is of merchantable quality. 
‘The burden may be heavy. It is one of the 
hazards of the business.” 


Res I psa Loquitur 


Res ipsa loquitur is another doctrine es- 
pecially important in products liability 
law. Where a product is fully within the 
control of the defendant, whether a manu- 
facturer, distributor, or retailer, a_ pre- 
sumption of negligence arises to the effect 
that “the thing speaks for itself”, and the 
burden of proof of non-negligence shifts to 
the defendant who has control of the prod- 
uct. Res ipsa loquitur has three requisites: 
(1) the injury must be of a type which 
does not ordinarily occur without negli- 
gence on the part of the defendant; (2) 
the product was sufficiently in the control 
of the defendant at the time the defect in 
the product arose; and (3) the injury was 
not due to any conduct on the part of the 
injured person, which conduct would have 
made that injured person singularly re- 
sponsible for the injury. Thus, evidence 
of tampering with the product after it was 
out of the defendant’s control would neg- 
ate res ipsa loguitur. The Wallace*® case 
on the steam vaporizer is in point here. 
Plaintiff, then a 7-week old infant, was suf- 
fering from a cold, and the attending physi- 
cian recommended the use of steam vapor- 
izer, manufactured by defendant. This va- 
porizer was purchased locally by a neighbor 
and borrowed by plaintiff's parents. It was 
left unattended by plaintiff's mother for a 
short time beside plaintiff's crib, when 
there was an explosion, and the infant 





17Burr v. Sherwin-Williams Co., 42 Cal. 2d 682 
(1954) . 

= v. Giant Food Shopping Center, 106 F. 
Supp. 586 (1952) . 

19255 N. Y. 388 (1931). 

20Wallace v. Knapp-Monarch Co., 234 F. 2d 853 
(8th Cir, 1957) . 


INSURANCE COUNSEL JOURNAL 





July, 1960 


plaintiff was badly scalded by the steam. 
Judgment for the manufacturer was af- 
firmed on appeal, because (1) the vaporiz- 
er was not under the manufacturer’s exclu- 
sive control at the time the defect may have 
arisen; and (2) there was no proof of any 
inherent defect in the vaporizer, nor could 
such a vaporizer explode, according to de- 
fendant’s physicist. The Wallace case is al- 
so interesting in that the federal court re- 
fused to extend the implied warranty of 
merchantability to include the donee of a 
purchaser, Res ipsa loquitur is also well 
illustrated in all the exploding bottle and 
foreign substance cases. 


Proximate Cause 


Decisive in warranty cases and important 
in negligence cases is proximate cause, 1.€., 
the cause nearest in time and effect to the 
given injury. The smog-cancer cases like 
Hagy*' and Reynolds Metals** provide ap- 
propriate examples: in the Hagy case a hus- 
band and wife were passing by the Allied 
Chemical plant in Richmond, California, 
when they were allegedly overcome by sul- 
phurous fumes emitted from the plant. 
‘The wife’s dormant cancer of the larynx 
was exacerbated, and the husband’s pre-ex- 
isting heart condition was aggravated, alleg- 
edly due to the injurious fumes or smog. 
Recovery of $25,000 and $5,000 respective- 
ly, was permitted because Allied Chemical 
had failed to prove that the injuries would 
not have resulted had another act of Al- 
lied’s doing not occurred; the proximate 
cause was thus clear for “expert evidence 
of a medical possibility taken with other 
evidence of a non-expert character may be 
sufficient to support an inference of a med- 
ical probability”. Thus, an inference upon 
an inference was upheld as proximate cause 
by the California court in finding a causal 
relationship between the trauma and the 
development of the injurious condition. 
In the Reynolds Metal case a federal court 
in Oregon, in a fourteen page opinion, 
found that defendant’s aluminum reduc- 
tion process negligently permitted fluoride 
material to reach the atmosphere and there- 
fore was the proximate cause of injuries to 
plaintiff and his wife, who ate home-grown 
vegetables contaminated by the fluorides 
in the air. Despite convincing evidence of 
the precautions taken by the defendant, the 

21Hagy v. Allied Chemical & Dye Co., 122 Cal. 
App. 2d 361 (1953). 

rt ea Metals Co. v. Yturbide, 258 F. 2d 321 
(1958) . 
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court held that defendant should have 
known of the “dangers that lurk in its proc- 
esses and products”. 


Privity of Contract 


Privity of contract had its origin in face- 
to-face bargaining among commercial deal- 
ers or merchants; no assurances could go 
forward to unknown purchasers or remote 
users of a product. Judge Cardozo’s famous 
“assault upon the citadel of privity” is lit- 
tle more than a realization that in the mod- 
ern business world, products are sold to re- 
mote users not seen by the manufacturer. 
Since a warranty would only run to the im- 
mediate party to the transaction, courts 
commenced to engraft upon the principle 
such exceptions as “agency”, “third party 
beneficiary,” and even “liability without 
fault”. In other words, the immediate 
vendor became the “agent” of the remote 
manufacturer, or the consumer became the 
“third party beneficiary” of the sales con- 
tract between the manufacturer and the im- 
mediate vendor. In 1958 in the State of 
Michigan in the Spence** case, Judge Voel- 
ker (better known as Robert Traver, au- 
thor of the novel, “Anatomy of Murder” 
declared that Michigan had abandoned the 
privity of contract doctrine. In this case, 
suit was brought against the manufacturer 
of cinder blocks used in building a cottage. 
The blocks (only a few months after the 
cottage was built) began to crack, chip, 
and even explode. Judge Voelker dismissed 
the argument that plaintiff cottage owner 
lacked privity of contract, and he refused 
“to embrace the whole dreary legal appa- 
ratus and rhetoric so long employed”, or 
“to be saddled with such a doctrine and 
its hair-splitting exceptions”. Judge Voel- 
ker observed that “the modern trend. . . is 
to permit recovery by remote vendees 
against the manufacturer whether the ac- 
tion sounds in negligence or implied war- 
ranty, or both.” 

A striking assault upon privity of con- 
tract is seen in the Greenberg** case in New 
York: A father purchased a can of salmon 
from the defendant retailer, and that night 
the daughter broke her tooth on a piece of 
metal embedded in the salmon. The lower 
court allowed recovery to both father and 
daughter, regardless of lack of privity of 
contract between the daughter and the re- 

23§pence v. Three Rivers B & M Supply Co., 355 
Mich. 120 (1958) . 

241Greenberg v. 
(1958) . 


Lorenz, 178 N. Y. S. 2d 407 
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tailer, thereby extending the protection of 
the warranty beyond the immediate pur- 
chaser to members of his household. On 
appeal,*° however, the decision was reversed 
insofar as the daughter’s recovery was con- 
cerned, because of lack of privity of con- 
tract. The Conklin*® case, holding that 
the injured person, who did not pay the 
bill for the food served, was still entitled 
to recovery upon an “agency relationship ’ 
between paying and non-paying patrons, 
is an example of contract law being ex- 
tended so as to do justice in the situation. 
In the Parish®? case the consumer and her 
two daughters ate unwholesome jelly re- 
sulting in certain injuries; the retailer suc- 
cessfully dismissed the negligence count up- 
on proof of proper handling of the prod- 
uct from the time of its receipt to the time 
of sale, but upon the warranty count, the 
New York court ignored the lack of con- 
tractual relationship between the infant 
daughters and the defendant retailer by 
calling the privity requirement “bugaboo, 
historically unsound, should be perma- 
nently discarded”. The elimination of the 
privity requirement, it is submitted, would 
foster rash litigation, for every consumer 
who has been even slightly discomforted 
by a product could bring a warranty ac- 
tion against anyone who took part in the 
manufacture, distribution or sale of the 
product, and the burden of proof would 
fall upon the defendant with respect to a 
duty which justice does not require. New 
York, together with Massachusetts, New 
Hampshire, New Jersey, and Maryland, 
have steadfastly refused to forsake the legal 
principle that fault or privity of contract, 
are essential to a cause of action. [See Chy- 
sky**, Zampino*, and Giminez® as samples 
of New York cases; on the other hand, it ap- 
pears that the strict privity doctrine has 
been rejected by courts in California, Kan- 
sas, Oklahoma, Texas, Illinois, Louisiana, 
Mississippi, Pennsylvania, Washington, Io- 
wa, Michigan, Ohio and Tennessee. ] 


Property Damages 


Products liability also concerns property 
damage resulting from the use of the prod- 


25183 N. Y. S. 2d 46 (1959) . 

26Conklin v. Hotel Waldorf-Astoria, 161 N. Y. S. 
2d 205 (1957) . 

27Parish v. Great 
7 (1958). 

“sChyskv v. Drake Bros., 255 N. Y. 466 (1925). 

““Zampino v, Colgate Palmolive Co., 173 N. Y. S. 
2d 117 (1958). 

30Giminez v. Great A & P Tea Co., 264 N. Y. 390 
(1934) . 


A & P Tea Co., 177 N.Y. 8. 2d 





Page 400 


uct, although traditionally the same rules 
of liability for personal injuries were not 
extended to property damages; see the Lo- 
see case“, The Genesee County** case de- 
picts the present day rule: The manufac- 
turer of a waterproofing paint was held li- 
able to the farm owner, whose barn and 
contents were destroyed by a fire caused by 
an explosion of the paint material, while 
the paint was being applied by a contrac- 
tor constructing a water tank in the plain- 
ulf’s barn. 


Warranties 


Warranties may be defined as obligations 
of the seller that characterize the product. 
In an action for breach of warranty the 
buyer must prove (1) existence of the war- 
ranty; (2) breach of the warranty; (3) re- 
liance thereupon by the buyer; (4) breach 
of the warranty as the proximate cause of 
the loss sustained; and (5) loss or injury in 
fact sustained. Warranties are either ex- 
pressly stated, or are implied from the na- 
ture of the contract, and/or imposed by 
public policy; but warranties are not con- 
fined to sales, for warranties arise in batl- 
ment, leases, and other commercial rela- 
tionships. The Welch** case, involving a 
cholera vaccine which allegedly caused the 
death of plaintiff's hogs, declared that a 
drug wholesaler’s requested opinion of the 
vaccine’s effectiveness did not give rise to a 
warranty; furthermore, the instructions en- 
closed with the vaccine expressly denied 
eny warranty. Express warranties of de- 
scription and of sample are, under the Uni- 
form Sales Act, deemed to be only implied 
warranties, but obviously other express war- 
ranties can stand when expressly made. 
Under the Uniform Commercial Code in 
Massachussetts, Kentucky, and Pennsylvan- 
ia, warranties of sample and of description 
are made express warranties. The import- 
ance of the distinction between express and 
implied warranties is twofold: (a) if an ex- 
press warranty, no variation or modification 
of its terms is permitted under the Statute 
of Frauds, the parole evidence rule, or ex- 
trinsic aids to discovery; and (b) if a dis- 
claimer of liability is stated, the disclaimer 
generally is valid only against implied, not 
express, warranties. 

The implied warranty of quality em- 
braces both the warranty of merchantabili- 
“ILosee v. Clute, 51 N. Y. 494 (1873). 
“2Genesee County P. F. R. Assn. v. L. 

born Sons, Inc., 263 N. Y. 463 (1934). 


Sonnen- 


33Welch Veterinary Supply Co. v. Martin, 313 S. 
W. 2d 111 (1958). 
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ty and the warranty of fitness for particu- 
lar purpose. Merchantability is defined as 
fair, average quality; a merchantable prod- 
uct is adequately contained, packaged, and 
labeled. In the Taylor** case, the Supreme 
Judicial Court of Massachusetts character- 
ized the implied warranty of merchantabil- 
ity, falling upon even a retailer, “as no wid- 
er than reasonably suitable for the ordinary 
purposes for which goods of that descrip- 
tion are sold when used in accordance with 
reasonable, intelligible, and adequate warn- 
ings and instructions known, or which 
should have been known to the purchaser.” 
Here the purchaser had disregarded the 
manufacturer’s instructions re the patch 
test for hypersensitivity; which test must be 
made 24 hours before each and every appli- 
cation of the particular hair tint. Thus, 
the allergic reaction suffered by the plain- 
tiff Taylor was not compensable. 

The implied warranty of fitness for par- 
ticular purposes presupposes that the seller 
knows the particular purpose for which the 
purchaser bought the product, and that 
the purchaser relies upon the seller’s skill 
and judgment to supply him with that very 
product. Thus, a seller is obligated to sup- 
ply a product reasonably fit for the pur- 
pose made known to him. The famous 
Cutter Laboratories®* cases in 1958, which 
resulted in lower court jury verdicts total- 
ing more than a quarter million dollars, 
produced an unusual, written explanation 
attached to the jury verdicts, to wit: Cutter 
was absolved from any liability for negli- 
gence in the manufacture of polio vaccine, 
but was assessed damages in favor of the 
plaintiffs on the basis of breach of implied 
warranty of fitness for particular purpose: 


“We have no alternative but to con- 
clude that Cutter Laboratories came 
to market a lot of vaccine’ which 


when given to plaintiffs caused them to 
come down with poliomyelitis.” Thus, “li- 
ability without fault” once again rears its 
ugly head, for, if the only test left to the 
jury is whether the product caused the in- 
jury, it is no defense for the manufacturer 
that the user of the product was unusually 
susceptible or allergic to the product, or 
that (after all scientific tests with the prod- 
uct were made) unknown or unsuspected 
side effects resulted. It is strange to hear 
that one may warrant the unknown; the 
alleged defect in the polio vaccine was not 
visible nor discoverable by any known or 
3#Tavlor v. Jacobson, 147 N. E. 2d 770 (1958) . 


%>Supra n. 15. 
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then discoverable inspection or test. Also, 
the judge’s charge to the Cutter jury elim- 
inated the privity of contract requirement, 
since otherwise the implied warranty would 
not run to the plaintiffs who were not par- 
ties to the contractual relationship between 
the vaccine manufacturer, the National 
Foundation for Infantile Paralysis, or the 
local physician who administered the vac- 
cine. Under California statute, a “sale of 
goods” (between doctor and plaintiff?) is 
a requisite to an action against a manufac- 
turer for damages for breach of warranty; 
the same requirement is found in section 
69 (1b) of the Uniform Sales Act. 


Problem Areas of Warranties 


The problem areas of warranties are 
myriad, but consideration of eight aspects 
here will suffice. In every action for breach 
of warranty there must be shown represen- 
tation, reliance, breach, causation, and in- 
jury. Under statute in many states the pro- 
spective plaintiff must give formal notice 
of the alleged breach of warranty within a 
reasonable time after he knows or should 
have known of the breach. In the Arata*® 
case the California District Court of Ap- 
peals held that no breach of warranty can 
stand where the plaintiff failed to give 
such notice pursuant to section 1769 of the 
California Civil Code; mere filing of suit 
was not adequate because the giving of no- 
tice must be pleaded and relate to a time 
prior to the filing of the suit. 

If a buyer purchases the product by its 
patent, trade, or brand name, no implied 
warranty of fitness for particular purposes 
can arise, because the buyer was not rely- 
ing upon the seller’s skill and judgment, 
but upon his own skill and judgment in se- 
lecting the brand-name product to fit his 
own needs. Section 15 (4) of the Uniform 
Sales Act so states. However, purchase by 
patent, trade, or brand name does not ex- 
clude the implied warranty of merchant- 
ability, as Judge Cardozo pointed out in 
the Ryan** case. Yet occasionally a court 
will be confused and endeavor to blend the 
two warranties, perhaps in the name of jus- 
tice. In the Brennan* case the Municipal 
Court of Appeals for the District of Colum- 
bia mistakingly determined that the im- 
plied warranty of merchantability “is the 
equivalent of a warranty of fitness”. 


“Arata v. Tonegato, 314 P. 2d 130 (1957). 

S7Supra n. 19. 

*sBrennan v. Shepard Park Pharmacy, 138 A. 2d 
191 (1958). 
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Inconsistency between express and im- 
plied warranties is to be expected. In event 
of conflict, the intention of the parties de- 
termines which warranty is dominant and 
the Uniform Commercial Code has set up 
3 rules: (a) exact or technical specifica- 
tions prevail over inconsistent general lan- 
guage of description; (b) a sample pre- 
vails over inconsistent general language of 
description; and (c) express warranties pre- 
vail over implied warranties, except for an 
implied warranty of fitness for particular 
purpose. 

In the belief that warranties are confined 
to sales relationships, the act of “serving 
for value of food or drink” has been held 
by a minority of courts not to give rise to 
warranties. Explicit statutes labeling the 
service of food or drink to be a “‘sale’”’, were 
necessary in many states including Connec- 
ticut, (§216lc Gen. Starts., 1953) and 
Maryland (Art. 83, § 94(1) of the Code) 
in order to end this outmoded and inde- 
fensible rule. However, in contaminated 
blood plasma injuries, such as the Perlmut- 
ter®® case, the act of administering the 
blood transfusion constitutes a “service” 
rather than a “sale”, and hence no warran- 
ty can attach to the blood plasma product. 
It is said that concepts of purchase and 
sale cannot separately be attached to the 
healing materials—such as medicines, drugs, 
and blood—supplied by a hospital for a 
price as part of the medical service it offers. 
A processor of blood is also free of war- 
ranty liability, and the injured patient can- 
not sue upon warranty. The Perlmutter 
result was codified in California in sec- 
tion 1623 of the California Health & Safe- 
ty Code, thereby expressly protecting proc- 
essors and distributors of blood and blood 
products. In summary, it can be argued 
that the findings of a “sale” is unnecessary 
because neither section 15 of the Uniform 
Sales Act, nor sections 2-314 or 2-315 of the 
Uniform Commercial Code, preclude the 
imposition of warranties in other contexts. 

The benefits of a warranty are available 
only to the immediate purchaser who is in 
privity with the seller. The purchaser’s 
spouse, children, employees, and others in 
close relation to him, are outside the pro- 
tection of such a warranty. Courts have 
implied the existence of an “agency” and 
“third party beneficiary” in order to cir- 
cumvent the unjust discrimination against 
such non-purchasers injured by the use of 


29Perlmiutter v. 
100 (1954). 


Beth David Hospital, 308 N. Y. 
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the product. The result has been an ex- 
tension of warranties by statute, such as sec- 
tion 2-318 of the Uniform Commercial 
Code, which extends the warranty to “any 
natural person who is in the family or 
household of his buyer, or who is a guest 
in his home, if it is reasonable to expect 
that such person may use, consume, or be 
affected by the goods, and who is injured 
in person by breach of the warranty.” The 
New York Law Revision Commission in 
1958 recommended extension of warranties 
to employees of the buyer; however, if the 
beneficiary of the warranty has examined 
the product, there is no implied warranty 
as to him with respect to defects which ex- 
amination ought to have revealed. But in 
both the Zampino*® and Greenberg" cases, 
the New York courts refused to extend the 
warranty to plaintiff's husband and plain- 
tiff's daughter, respectively. Ohio, despite 
the Rogers*® and Markovich* cases, has not 
repudiated the Wood** case which denied 
the remote purchaser of an allegedly defec- 
tive electric blanket the benefits of an ex- 
tended warranty; not only had this prod- 
uct started a fire, but it burned down the 
plaintiff's building! 

It would appear that contributory negli- 
gence is not an appropriate defense to a 
breach of warranty, because a tort defense 
is not compatible with a contract cause of 
action. In the Lardaro* case, where the 
plaintiff bit into a wire imbedded in a 
candy bar, Justice Mangan charged the 
New York jury that “the question of con- 
tributory negligence does not enter into the 
theory of law involved in this (breach of 
warranty) action.” On the other hand, in 
the Natale*® case, involving injuries from 
a bursting soda bottle, the New York Ap- 
pellate Division refused recovery on 
ground of breach of warranty of merchan- 
tability, because careless handling of 
the bottle by the plaintiff between 
the time it was bought and the time 
of the accident was an essential cause 
of the injuries. In this case a $200,000 
judgment was reversed because the defense 
of contributory negligence was deemed ap- 

Supra n. 29. 

Supra nn. 2b & 25. 

'2Supra n. 6. 

43Markovich v. McKesson & Robbins Inc., 149 N. 
F. 2d (1958). 

MWood vy. General Electric Co., 159 Ohio St. 275 
(1953). 

'Lardaro v. MBS Cigar Corp., 177 N. Y. S. 2d 6 
(1958) . 

16Natale v. 
(1959) . 
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propriate. See also Nelson v. Anderson*’. 
‘The fact that the “liability without fault” 
doctrine has been frequently foisted upon 
the contract theory of implied warranty, 
has prompted many sellers to “contract 
out” of this kind of blind liability by 
means of express disclaimers. A disclaimer 
in strong and specific language would be 
inconsistent with the warranty, and there- 
fore would bar recovery on breach of such 
warranty. In the Vandiver*® case the Ken- 
tucky court upheld an express disclaimer 
of liability for mechanical failure of an air 
compressor. However, in the Burr*® case 
the California court held the following dis- 
claimer to be inadequate to bar recovery 
for damages due to an insecticide spray: 
“Seller makes no warranty of any kind, ex- 
press or implied, concerning the use of this 
product. Buyer assumes all risk in use or 
handling, whether in accordance with di- 
rections or not.” But, if the disclaimer had 
specifically referred to impurities in the 
spray, there is a likelihood that the Cali- 
fornia court would have upheld the dis- 
claimer. A disclaimer cannot disclaim an 
express warranty generally, unless the seller 
integrates his contract and disclaims there- 
in the existence of the express warranty. 
Obviously, an unconscionable disclaimer 
would be vitiated; Section 2-719 (3) of the 
Uniform Commercial Code curiously pro- 
vides that “limitations of consequential 
damage for injury to the person in the 
case of consumer goods is prima facie un- 
conscionable.” ‘The important requisite 
of a disclaimer to be valid is actual notice 
of the disclaimer reaching the buyer, i.e., 
the purchaser must be adequately informed 
of the risk, and the purchaser must have 
elected to assume that risk. Disclaimers 
can profitably be attached to the labeling 
of a product, for example, by wholesalers 
and retailers, who sell the product in sealed 
containers and without opportunity for 
inspection. In the automobile industry a 
disclaimer is contained in the manufac- 
turer’s standard warranty, to the effect that 
all liability is disclaimed other than the ob- 
ligation to supply replacement parts with- 
in 90 days or 4,000 miles, at the discretion 
of the manufacturer. In the Shafer® case 
the federal court upheld such a disclaimer: 
“There is no rule of public policy which 
215 Minn, 445 (1955). 
'Vandiver v. B. B. Wilson Co., 244 Ky. 601 
(1933) . ; 
Supra n. 17. 


50Shafer v. Reo Motors Inc., 205 F. 2d 685 (3d 
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invalidates provisions limiting liability for 
negligence or otherwise, as between the 
buyer and the seller. The buyer is under 
no compulsion to buy from the seller, and, 
if the buyer desires to buy from the seller, 
the buyer has a choice of accepting the sell- 
er’s terms or going elsewhere.” ‘There has 
been advanced the idea of disclaimer sta- 
tutes, modeled upon (a) wrongful death 
actions in the various states, which place a 
statutory limitation on recoveries ranging 
from $7,500 to $25,000; (b) the limited 
liability of air carriers for death or person- 
al injuries arising in international flights, 
i.¢., $8,291.87; or (c) the admiralty limita- 
tion of liability arising in the course of a 
single voyage, such as the $60. per gross ton 
of the ship’s weight, for which maximuin 
the owner of a seagoing vessel can be liable 
in meeting claims for personal injury and 
death. These suggested bases of disclaimer 
statutes at least afford a reasonable re- 
covery to injured persons, while at the same 
time, make the seller’s risk reasonably cal- 
culable; on the other hand, any form of 
limited liability may be unfair to plaintiffs 
with serious compensable injuries. 


Negligence 


In sharp contrast to the “no fault” basis 
of warranty is the “fault” basis of negli- 
gence. Proof of negligence in manufacture, 
m distribution, in application of product 
by third persons, by violation of statute, or 
in advertising of the product, casts a real 
burden upon the plaintiff. It is said that it 
is especially burdensome for proof of negli- 
gence in manufacture, because of the com- 
plicated nature of modern manufacturing 
procedures. But the burden of proof of 
negligence upon the plaintiff is not unrea- 
sonable; modern procedural devices such as 
(liscovery, notices to admit, and examina- 
tions before trial, put such technical infor- 
mation readily in the hands of the plain- 
tiff. On the other hand, data concerning 
the conditions under which the product 
was used, or plaintiff's physical state of 
health at and prior to the time of the use 
of the product, are peculiarly within the 
knowledge of the plaintiff! The Heckel™ 
case illustrates a successful recovery for per- 
sonal injuries by an ultimate purchaser of 
an allegedly defective pulley attached to 
a tractor, both having been manufactured 
and sold by the Ford Motor Company. The 


= Heckel v. Ford Motor Co., 101 N. J. L. 385 
(1925) . 
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New Jersey court in sustaining plaintiff's 
verdict found negligence in manufacture: 
“The breaking or bursting of the pulley 
coupled with evidence of a defect therein, 
called upon the defendant to show what 
care it had used in its manufacture. This 
the defendant did, by testimony showing 
(a) the tests required in its factories dur- 
ing the different stages of manufacture of 
such pulleys; (b) the tests so employed 
were all that were known in the trade and 
business of manufacturing such appliances, 
and (c) such tests properly applied would 
reasonably disclose defects in such prod- 
ucts. There was no evidence showing any 
other or further tests that could reasonably 
be made.” Yet the New Jersey jury deter- 
mined that there was a defect in the pulley, 
that the pulley broke due to this defect, 
and that the broken pulley was the proxi- 
mate cause of the injury. The jury found 
that the defect could not have existed un- 
detected and unknown to Ford, if defend- 
ant had used reasonable care in applying 
the tests. 

In the Hentschel* case, proof of negli- 
gence in manufacture of a baby bathinette 
which ignited after a fire broke out in the 
nearby bathroom causing injuries to a wife 
and her husband, was not shown. Suit was 
brought, not only against the bathinette 
manufacturer, but also the retailer, the 
manufacturer of the magnesium alloy leg 
of the bathinette, and against the chemical 
fabricator (the latter being dropped, how- 
ever, for lack of jurisdiction). In finding 
no evidence in manufacture, the federal 
court indicated that the manufacturer 
could not have foreseen such abnormal or 
extraordinary fire in a home, where the 
temperature was over 1000 degrees Fahren- 
heit; furthermore, there was no proof of 
“spontaneous combustion of any material 
of which the bathinette was constructed”. 
Even more basic to the issue of liability was 
the fact that the bathinette was not “dan- 
gerous in normal use”, nor inherently dan- 
gerous, nor did it have any hidden defect 
“which would make it unsafe for use in 
bathing a baby in the usual way.” On this 
very point that the product was reasonably 
fit for the particular purpose of bathing a 
baby, the court found no breach of warran- 
ty against the retailer. 

Laboratory and factory control methods 
are indeed scrutinized by the courts, espe- 
cially in bursting bottle and foreign sub- 


‘Hentschel v. Baby Bathinette Corp., 215 F. 2d 
102 (2d Cir. 1954). 
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stance cases, like the Defore®* and Miglioz- 
zi°* cases. 

In negligence in distribution of the prod- 
uct, the adequacy of labeling and of instruc- 
tions for use are in issue. The Tampa 
Drug®® case dealt with carbon tetrachloride 
as a floor cleanser. The bottle carried a 
warning label concerning dangers from in- 
halation of the toxic vapors; but, as the 
Florida court pointed out, such labeling 
was adequate only for carbon tetrachloride 
in diluted form of 10% to 20%, but wholly 
inadequate for pure 100% carbon tetra- 
chloride which plaintiff inhaled. Thus, 
the label was not commensurate with the 
potential danger from the use of the prod- 
uct. Another case illustrates the allergic 
reaction suffered by Mrs. Wright in the 
famed Carter Products’ case, following 
her use of defendant’s underarm deodor- 
ant: here the federal court was able to con- 
tend that “liability in negligence for fail- 
ure to discharge that duty (to warn) by 
inserting appropriate words of caution is 
rightly borne as one of the costs of produc- 
tion and selling a commodity for use by 
members of the public, whose knowledge 
of the potential danger to themselves may 
be greatly inferior to that possessed by the 
manufacturer.” Note that this manufac- 
turer was not negligent in manufacture, 
cither in choosing or utilizing its formula, 
nor in concocting the particular batch of 
the product. See also Miller v. New Zea- 
land Ins. Co." 

Protection of formulae and trade secrets 
relating to a product is discussed in the 
Vasseur’ case, in which the highest Ken- 
iucky court upheld the manufacturer's re- 
fusal in good faith not to name the exact 
proportion of ingredients in the soap prod- 
uct which allegedly caused injuries to the 
arms and legs of the user. To require dis- 
closure would result in needless giving 
away of valuable trade secrets which should 
be safeguarded. The court also refused to 
allow the plaintiff to conduct a fishing ex- 
pedition with respect to prior complaints 
received by the defendant, because, prior 
complaints “well founded or baseless, in- 
volving persons of various allergies or sen- 

53Defore v. Bourjois Inc., 105 S$. 2d 846. 

54Migliozzi v. Safeway Stores, Inc., 144 A. 2d 1 
(1958) . 

Tampa Drug Co. v. Wait, 103 So. 2d 6038 
(1958) . 

6Wright v. Carter Products Co., 241 F. 2d 53 
(2d Cir. 1957) . 

5798 So. 2d 5144 (La. App. 1957). 

58Procter & Gamble Distributing Co. v. Vasseur, 
275 S. W. 2d 941 (1955). 
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sitiveness, or different circumstances and 
conditions—have no relevancy to the merits 
of the case at bar, nor do the records of 
other suits based upon such complaints.” 

Negligence in application of the product 
by third persons delineates the malpractice 
situation in beauty salons,.barber shops, 
medical offices, or, in fact, any place where 
service is rendered in connection with a 
product. In the Dutcher®® and Weiss°° 
cases the beauty salon was held negligent 
for failure to make the preliminary test 
curl before application of a cold wave so- 
lution to plaintiff's hair, as explicitly set 
forth in the manufacturer’s instructions 
which accompanied the product. In the 
Weiss case the Colorado Supreme Court ap- 
plied res ipsa loquitur on the basis that the 
application of the product “was under the 
control and management of the defendant, 
and the plaintiff was merely the passive 
recipient of the treatment.” 

Negligence by violation of statute in- 
volves either negligence per se, or merely 
evidence of negligence. The Locurto® 
case resulted from ingestion of the contents 
of a can of corned beef hash containing a 
piece of stone. The New York court speci- 
fically found a violation of the Agriculture 
& Markets Law which made it “negligence 
as a matter of law”. But in the Garrett 
case the I. C. C. regulations on standards of 
care in shipment of sulfuric acid were 
deemed not even pertinent to the issue of 
negligence, when a chemical plant employ- 
ee was severely burned due to a defective 
bung in the barrel that allowed the acid 
to escape. An exculpatory contract provi- 
sion in the sale of mink feed was void in 
the Metz® case because a Wisconsin crimi- 
nal statute expressly prohibited the sale of 
adulterated livestock feed, and violation of 
this statute by the defendant was therefore 
negligence per se. Judge Potter Stewart 
(now an Associate Justice of the U. S. Su- 
preme Court) found that blood plasma 
which caused serum hepatitis was not a 
“filthy substance” within the meaning of 
the Tennessee Food, Drug & Cosmetic Act, 
and hence he reversed a judgment for the 
plaintiff in the Kidd case. In summary, 








‘*Dutcher v. Carolyn Beauty Shoppe, Court of 
Common Pleas, Cuvahoga County, Ohio (1958) . 

60Weiss v. Axler, 328 P. 2d 88 (1958). 

S\Locurto v. Grand Union Co., New York City 
Court, New York County (June 1958) . 

62Garrett v. E. 1. duPont deNemours, 257 F. 2d 
687 (1958). 

63Metz v. Medford Fur Foods, Inc., 90 N. W. 2d 
106 (1958). 

6iMerck & Co, v. Kidd, 242 F. 2d 592 (1957). 
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if a statute imposes a duty for a special 
class not measured by the usual norm of 
what a reasonably prudent man would do 
under the same circumstances, the duty is 
absolute, and violation of such a statute 
establishes negligence as a matter of law. 
However, if the statute defines in the in- 
terest of the general public the degree of 
care which shall be exercised under speci- 
lied circumstances, rather than specific 
duties toward a special class, then violation 
of the statute is merely evidence of negli- 
gence. 

Advertising of a product giving false as- 
surances of its safety, or failing to warn ol 
potential dangers, also involves negligence. 
In the Crist® case a toy revolver was adver- 
tised as “absolutely harmless”, but a flame 
from the barrel ignited the infant plain- 
tiff’s Santa Claus costume, and the infant 
was severely burned. ‘The New York court 
held that the manufacturer’s advertisement 
“was designed to allay all fear of possible 
injurious consequence to a child user”, 
and hence the manufacturer was negligent 
in advertising of the product. Advertising 
claims for a product should always be sup- 
ported by thorough research and by prior, 
live investigations, if possible. Frequently 
the FTC has something to say about the 
product in the field of false and mislead- 
ing advertising. The cigarette lung cancer 
cases such as the Cooper case have all in- 
volved alleged misrepresentations in adver- 
tising of cigaretts: do “Camels agree with 
your throat”, or do “more doctors smoke 
Camels than any other cigarette”? Watch 
for developments in this important phase 
of products liability! 

The defenses which the manufacturer 
raises against the allegation of negligence 
in products liability, are very much the 
same defenses utilized in any tort action. 
Contributory negligence of the user in not 
reading all the printed material on the la- 
bel of a product, as in the Phillips® case, 
bars recovery, as does a buyer’s failure to 
exercise ordinary care by cutting off the 
gas before attempting to relight a water 
heater, as in the Slates®* case. Assumption 
of the risk in connection with the use of 
defective skis which caused injury to the 


*65Crist v. Art Metal Works, 243 N. Y. S. 2d 496 
(1930). 

"Cooper v. R. J. Reynolds Tobacco Co., 158 F. 
2 92 (1957) . 

6TSwift & Co. v. Phillips, 311 S. W. 2d 326 
(1958) . 

6sSlates v. Joplin Butane Gas Co., 315 S$. W. 2d 
808 (1958) . 
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plaintiff was a proper defense in the Al- 
pert® case to a breach of implied warranty 
ol fitness for particular purpose! It was 
shown that the defendant skier had knowl- 
edge of the defective condition at the time 
of purchase. The unusual or abnormal 
use of a product in a manner not contem- 
plated by the manufacturer was a valid de- 
fense in the Vincent* case: Plaintiff opened 
a glass jar of baby food with a beer can 
opener, and she cut her hand in the proc- 
ess. An independent, intervening act of 
negligence by plaintiff or by a third party 
will excuse a manufacturer’s negligence: In 
the Nishida™ case it was held that an un- 
equivocal warning letter had broken the 
possible chain of causation, and therefore 
the cattle losses due to defendant’s trichlor- 
ethylene were due to the independent, in- 
tervening act of the mill in selling the prod- 
uct for cattle feed after receipt of the de- 
fendant’s letter. 

The allergic susceptibility of the user of 
a product is widely recognized as a defense, 
since there is no foreseeability of harm 
from the general use of the product. In 
the Merrill? case it was held that a manu- 
facturer “who places a product on the mar- 
ket, knowing that some unknown few, not 
in an identifiable class which could be ef- 
fectively warned, may suffer allergic reac- 
tions or other isolated injuries not common 
to the ordinary or normal person”, need 
not respond in damages to such injured 
persons. It is the idiosyncracy of the indi- 
vidual user that determines whether his 
antibodies will successfully conquer or not 
the antigens inherent in a given product, 
and therefore it is not the product alone 
that is at fault. Plaintiffs have typically 
endeavored to take the: case out of the al- 
lergic category by allegations of poisonous 
and inherently deleterious ingredients in 
the product; but in the Hanrahan" case a 
hair rinse was held not to contain any “de- 
leterious substance”, and in the Bennett* 
case a permanent wave lotion was not “of 
a dangerous nature”, even to the plaintiff 
who “appeared to be sensitive to the mix- 
ture much the same as some people re- 


6°Alpert v. Head Ski Co., New York Supreme 
Court, Westchester County (December, 1958). 

7Vincent v. Tsiknas Co., 151 N. E. 2d 263 (1958) . 

TINishida v. FE. I. duPont deNemours, 245 F. 2d 
768 (th Cir. 1957). 

“Merrill v. Beaute Vues Corp., 235 F. 2d 893 
(10th Cir. 1956). 

Hanrahan v. Walgreen Co.. 243 N. C. 268, 90 
S. F. 2d 392 (1956) . 

Bennett v. Pilot Products Co., 130 Utah 475 
(1951). 
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spond to strawberries—a commodity hon- 
ored so frequently by the authorities in il- 
lustrating differences in liability to the 
allergic in contrast to the normal individ- 
ual... . To require insurability against 
such an unforeseeable happenstance (as an 
allergic reaction) would weaken the struc- 
ture of common sense, as well as present an 
unreasonable burden on the channels of 
trade.” However, occasionally a court will 
attack this doctrine of non-liability for al- 
lergic reactions due to the use of a prod- 
uct, by holding that the labeling of the 
product was inadequate, as in the Schi!l- 
ing™® and Braun*® cases, where the respec- 
tive courts literally bent over backwards 
to compensate the local allergic plaintiffs! 
In the Schilling case the Minnesota Su- 
preme Court inanely defined “application” 
of a hair tint as excluding a “retouch”, and 
therefore the patch test instructions for the 
use of the product were incorrect! In the 
Braun case, despite the court’s own state- 
ment that the disease of periarteritis nodosa 
“has never been either reported or estab- 
lished a case” caused by the use of a hair 
tint, recovery was sympathetically allowed 
the plaintiff on the theory that this rare 
disease had some allergic manifestations 
about which the defendant manufacturer 
should have given notice! 


Legislation 


‘The preoccupation of legislators at all 
levels of government with labeling of hazar- 
dous substances is readily explainable upon 
the basis, not of frequency nor severity of 
injuries to consumer, but upon the issue 
of catering to the public’s dramatic taste 
and the legislator’s need for votes! Rash 
legislation only creates a morass of com- 
plexities which become difficult to unravel, 
even in the face of need for a uniform la- 
beling statute. Public Act 271 of 1958 i: 
Connecticut is typical of state legislation, 
and the new October 1959 Health Code of 
the City of New York also has a chapter on 
labeling of hazardous substances. The gist 
of these statutes is arduous labeling require- 
ments for all products containing what are 
defined as “hazardous substances’; it is not 
always clear whether products labeled in 
conformity with applicable state or federal 
law are exempt, and this issue raises many 
problems, especially in’ products liability 


Schilling v. Roux Distributing Co.. 59 N. W. 
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76Braun v. Roux Distributing Co. 312 8. W. 2d 
758 (1958) . 


INSURANCE COUNSEL JOURNAL 


July, 1960 


insurance policies which deny coverage for 
failure to label the label the product in 
accord with applicable law. The proposed 
federal statute (HR 5260) must be care- 
fully analysed also in terms of products li- 
ability’s emphasis upon negligence and 
breach of warranty for viokation of a sta- 
tute. 


Claims Handling 


Claims handling procedures in products 
liability are always an individual affair, 
but there are certain rules which sound ex- 
perience dictates. The best preventative of 
expensive claims is for the corporate law 
department to know the products, not only 
technically, but medically and sales-wise. 
Insist upon receipt of research and test re- 
ports for every product; liaison between the 
technical and legal departments is essential, 
for labeling and advertisement of the prod- 
uct concern all. Awareness of FDA and 
FIC decisions is an asset in defense of a 
product, as is keeping posted on current 
scientific developments in the products 
field. Investigation of claims is vital; 
promptness in handling complaints 
strangely satisfies even an injured consum- 
er! Preservation of records of complaints 
minimizes the number of false and exag- 
gerated claims. Establish an S. O. P. for 
claims handling, and never sell a claim 
short (or long) until it has been properly 
reviewed. Even nuisance claims require 
evaluation for the long run ahead. 

Settlement procedures remind me of a 
delightful Texas case: one Thornberry en- 
tered a cafe, seated himself at a table, and 
ordered a bowl of chili and a cup of coffee. 
Shortly after he was served he called the 
waitress, and with his spoon, lifted a dead 
mouse from the chili. ‘The waitress called 
the manager, but Thornberry refused to let 
him take away the bowl of chili; Thorn- 
berry then asserted that “we can work this 
out between ourselves or we can go to the 
authorities.” Thornberry offered to “for- 
get it” for $100, and after some discussion 
the cafe manager gave him a $75 check. 
Before the manager could stop payment on 
the check, the customer had cashed it, and 
the manager thereupon swore out a warrant 
for his arrest. Thornberry was indicted for 
swindling, found guilty by a Texas jury, 
and sentenced to two years in the peneten- 
tiary’?. The moral of this true story is: 
watch for fraudulent claims! 


~ 37° Phornberry v. State of Texas, 311 S. W. 2d 
858 (1958) . 
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A brief word about general releases 
which are not general releases! In the 
Coulliard™ case the Minnesota Supreme 
Court declared that a general release of the 
original tortfeasor did not bar a bus passen- 
ger’s recovery against certain physicians 
who negligently injured her during treat- 
ment, because (1) the intent of the parties, 
not the language of the general release, is 
controlling; (2) plaintiff had not in fact 
received full compensation for her injury; 
(3) plaintiff at the time she signed the 
general release for the bus company can- 
not be held as a matter of law to have re- 
leased her claim for injuries about which 
she was ignorant at the time of the release, 
even though the release expressly stated 
that it covered unknown as well as known 
injuries; and (4) a general release is incon- 
testable only when “the parties expressly 
and intentionally settle for unknown in- 
juries” for a stated consideration, and “mu- 
tual mistake . . . and parole evidence may 
be introduced to show it.” 


Atomic Liability 


in closing, a few words on atomic ener- 
gy matters and products liability. The law 
of products liability, as it involves the un- 
usual hazards of atomic energy, will under- 
go, undoubtedly, a great many changes in 
the next few years. Nuclear scientists dis- 
cuss the unusual, though remote, hazards 
in the disposal of radioactive wastes, the 
escape of highly active fission products, the 
escape of fuel fabrication, and the like. 
The products manufacturer recognizes pos- 
sibilities of poisonous fumes, smog, dust 


*SCoulliard v. Charles I. Miller Hospital, Inc., 92 
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pollution, noise, flammable or poisonous 
ingredicnts, as giving rise to claims un- 
dreamed of years ago. Where he fits into 
the scheme of things no one knows. Un- 
doubtedly, should an atomic holocaust oc- 
cur, it would involve billions upon billions 
of dollars of property damage and billions 
upon billions in bodily injuries, so that 
complete resignation to fate may resuit. 
Courts would undoubtedly invoke rules of 
strict liability (perhaps under Rylands v. 
Fletcher) against even the remotest sup- 
plier of a part which went into a nuclear 
reactor. Indeed a supplier, assembler, or 
even a distributor would be held as in- 
surer of the nuclear reactor against all 
types of injury. The United States Govern- 
ment has endeavored to, meet this problem 
through a 1954 Amendment to the Atomic 
Energy Act: In effect, the government has 
agreed to indemnify a_ licensee up to 
$500,000,000, provided that the licensee 
submits proof of “financial protection” 
which would involve the licensee carrying 
private insurance protection from $3,000,- 
000 to $60,000,000, depending upon the 
size of the licensee’s nuclear reactor. Thus, 
the licensee’s liability based upon private 
insurance and government indemnity is 
limited to $560,000,000. The entire field 
of indemnity in atomic energy matters is 
important even for the manufacturer of a 
product having no relation whatsoever to 
atomic energy matters, since it provides a 
policy of government recognition of indem- 
nity for catastrophies. Courts which run 
amuck in terms of “liability without fault” 
may push manufacturers to seek govern- 
mental indemnities. 


“Supra n, 14 








Page 408 


INSURANCE COUNSEL JOURNAL 


July, 1960 


Standard Procedures in Insurance Litigation 


Cicero C. SEssIonNs* 
New Orleans, Louisiana 


Editor’s Note: 

The following set of instructions has been devel- 
oped by Mr, Sessions’ firm and is one of the best 
we have seen. It is published here at the sugges- 
tion of the Vice-Chairman of the Journal Commit- 
tee, Josh H. Groce, in the hope that it will help 
our readers in the careful handling of their insur- 
ance litigation. 


1. General Statement 


All insurance companies pursue general- 
ly the same policies in respect of what they 
desire and expect from counsel in defense 
of insurance litigation, though in minor 
details there are differences between com- 
panies. Surety litigation is a relatively sep- 
arate field, but so far as the essentials 
mentioned below are concerned they apply 
equally to all insurance clients in all types 
ol litigation. ‘These instructions are in- 
tended as a guide to aid you in forming 
work habits in this field which will accom- 
plish multiple purposes, among which are: 
(a) proper representation of the clients’ in- 
terests; (b) to keep the client informed of 
status and progress (it irritates claim man- 
agers and adjusters to have to write fre- 
quent letters of inquiry as to status and is 
an expensive item of overhead in every 
claim department; to keep the client tre- 
quently informed, even negatively, builds 
good will); (c) to insure proper prepara- 
tion and proper trial of cases; (d) to main- 
tain adequate records and time controls so 
that this type of work may be handled in 
mass but with adequate compensation sat- 
isfactory to both the firm and the clients. 
The specific instructions following are not 
designed to cover every activity of a liti- 
gated case, but are calculated to cover 
generally services to be rendered and the 
handling of the attorney-client relationship 
from the beginning to the end of an aver- 
age insurance case. The major headings 
below are designed for those purposes. 

2. Initial receipt of case file 

(a) Open file immediately with prepara- 
tion of index cards, time sheet for case, and 
ledger sheet. 

(b) Acknowledge reference by letter to 

*Of the firm of Sessions, Fishman, Rosenson & 
Snellings. 


client immediately. It is necessary at this 
stage, (appreciated by all companies, de- 
manded by some, and invariably good prac- 
lice Lo pursue) , to express at this time your 
initial evaluation of the case and plaintiff's 
pleadings, discuss indicated defenses and 
special pleadings obviously suggested by 
the file, tentative opinion upon liability 
and compromise value and additional in- 
vestigation needed. This firm has a printed 
form to be used for this purpose. It should 
be used in every case. A copy is annexed 
hereto. ‘The information called for there- 
by is essentially what should be given all 
companies at this stage. If the pleadings, 
file and issues are too complex to accom- 
plish the foregoing immediately, at the 
very least acknowledge the reference im- 
mediately and in that letter indicate at 
what early date your further comments will 
be forthcoming, and then keep that dead- 
line. Also, information on coverage and 
limits of liability is frequently needed, and 
at this stage request description of cover- 
age or that the client forward a certified 
copy of the policy. 


3. Preparation of defenses. 


(a) Once you know the issues and facts 
sulficiently, accomplish the major part of 
your research, unless additional investiga- 
tion by the company or this office is neces- 
sary. In the latter respect, be liberal with 
time in personal and telephone conferences 
with the claim men on what you need and 
the effect of the investigation. Your file 
memorandum on research should include 
all pertinent statute and case quotations 
and citations. 

(b) If you obtain extensions of time to 
plead, advise the client thereof, with copies 
of pleadings transmitted. 

(c) A_ relatively large proportion of 
cases may be settled by the attorney shortly 
after suit. In every case, the client should 
be consulted early after reference about its 
settlement desires. It is not our purpose 
to pay clients’ money merely to avoid trial. 
Nuisance value settlements are too fre- 
quently indulged by some companies and 
lawyers. Be realistic but prompt in your 
evaluation and endeavor to make the best 
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settlement possible but only within the cli- 
ent’s specilic authorization. 

(a) Advise the client promptly of the 
filing of defensive pleadings with what- 
ever number of conformed copies trans- 
mitted that the particular client requires. 

(ce) Advise the client promptly of all 
communications, oral or written, with the 
other side, documenting your file therea- 
bout. 

(f) Do not express opinions on coverage 
or policy construction unless (1) you are 
requested by the company, or (2) you dis- 
cuss orally an apparent coverage defense 
with the company’s proper representative 
and ascertain from him whether or not 
the company has accepted coverage and 
does or does not desire you to explore the 
point. 

(g) As soon as issue is joined, do not 
wait for plaintiff's counsel to obtain fixings 
for pre-trial conference. Do it yourself 
without delay. 


4. Correspondence with reports to client 
pending trial 


(a) Most companies diary their claim 
files on a 30 day basis. There is no rea- 
son to let a case lie dormant after issue is 
joined without periodic reports to the cli- 
ent as to status and activity and reasons for 
inactivity. Diary your own cases so that, 
where feasible, a monthly or bi-monthly re- 
port letter is written on each open file. Try 
to avoid receiving requests for status re- 
ports. 

(b) Never write to an insurance com- 
pany without using the full caption it 
uses, including claim number to identify a 
particular case. ' Too frequently office cor- 
respondence identifies a case solely by court 
title of the litigation. This practice is not 
to be indulged in writing to the companies. 

(c) All companies require multiple cop- 
ies of correspondence. Accord yourself to 
the policy of each individual client. 

(d) Most companies today do not desire 
correspondence to be directed to an ad- 
juster but to the claim manager or other 
designated individual, or to a specific off- 
icer or employee in the home office. In 
this respect also pursue each individual 
company’s policy. 

(e) It is important to confirm personal 
conferences (by telephone or otherwise) , by 
letter. It sometimes happens that you will 
seek emergency authority by phone, and 
without confirmation there may be at a 
later date misunderstanding or confusion 
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about what was agreed to or authorized. 
Moreover, the client may not make a no- 
tation of such conferences and confirma- 
tory letters will support charges for such 
services. 


5. Preparations for trial 


(a) Use of discovery is not to be abused, 
as depositions, ectc., are expensive to the 
client. Practically all insurance companics 
today will not be stingy about such ex- 
penditures, but should be consulted and 
authorize your recommendations before 
you incur costs in these respects. Always 
consult the client as to whether or not it 
wants extra copies of depositions. 

(b) Sufficiently in adyance of trial date, 
have a conference with the claim manager 
or supervisor and go over the entire case, 
witness’ statements and other evidence so 
that the company representatives may assist 
you in getting witnesses in for you to in- 
terview for the trial, and to obtain docu- 
ments, pictures, etc., that you will need and 
have not yet obtained. ‘Try to prepare your 
cases and subpoena witnesses and docu- 
ments early enough so as to avoid last min- 
ute emergency requests to the client. 

(c) Between two weeks and a week be- 
fore trial date write the client a compre- 
hensive, complete pre-trial report recapi- 
tulating in detail your trial preparations, 
re-interviews of witnesses, documents to 
be subpoenaed, etc., as well as any recom- 
mendations for compromise you have at 
that time. Some companies have special 
requirements as to timing and content 
of pre-trial reports more specific than the 
foregoing general statement. Accommodate 
yourselves as rigidly as possible to the spe- 
cific requirements, if any, of each client. 
Re-evaluation of compromise and judgment 
values have to be made also at this time 
and in this report. 

(d) Complete and bring your research 
up to date. It is ideal to prepare a type- 
written trial memorandum and _ transmit 
copies thereof to the client with your pre- 
trial report. This memorandum does not 
have to be a brief, but should be technical- 
ly organized correctly under proper head- 
ings and set forth quotations and citations 
of authorities you expect to rely upon at 
the trial. Accommodate yourself to any 
court rules requiring filing of such a mem- 
orandum before trial. 

(ce) In a jury trial particularly, but, ex- 
cept as to instructions, pertinent to all 
trials, some of the most important elements 
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of preparation are consideration and plan- 
ning of the opening statement, the order of 
prool, anticipated examination and cross- 
examination of expected witnesses, the gen- 
eral and special instructions and the clos- 
ing statement. Each of these elements is 
deemed important enough to justify the 
following special comments. 


1. You should prepare an outline of your 
anticipated opening statement. An open- 
ing statement should never be waived, 
should never be read, should always be 
prepared carefully in advance, but almost 
invariably is subject to tactical changes 
before actually made. Unless a particu- 
lar client wants it, it is not necessary to 
send your initial outline draft to the 
client. 


2. Meticulously plan the examination 
and cross-examination of each witness, 
tied in with careful planning of your 
order of proof. Approach cross-examin- 
ation preparation cautiously, as it is oft- 
en better not to cross-examine a hostile 
witness at all, gone yronns | experts, than 
to over-examine and emphasize some ad- 
verse point or help your opponent prove 
his case. It is good practice to prepare in 
advance written questions for each wit- 
ness on direct examination, and, as fully 
as possible, written questions for cross- 
examination of adverse witnesses as near- 
ly as such can be anticipated before trial. 
‘These questions are not sent to the client. 


3. With experience you will get to know 
what the usual general instructions in 
given types of cases will be covered as to 
specific issues, for example such as con- 
tributory negligence, res ipsa loquitur, 
last clear chance, etc., by each individual 
judge. If, in a given case, you do not 
know what the general instructions will 
be, pre-trial conference is a good time 
to find out. The judges, particularly 
the federal judges, are not averse to tell- 
ing you what their standard general ia- 
structions are on various questions fre- 
quently arising. If you do not know 
generally what a judge’s general instruc- 
tions are going to be, then in pre-trial 
preparation you have to be doubly care- 
ful in preparation of your requests for 
special instructions. The best time to 
prepare your initial draft of requests 
for special instructions is in conjunc- 
tion with, or at least immediately after, 
preparations of your pre-trial memoran- 
dum. Transmittal of copies of your in- 
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itial draft to the client is informative to 
the client but not essential. 
4. Advance preparation of your closing 
statement or argument is of great impor- 
tance, and should be outlined. It, how- 
ever, even more so than the opening 
statement is subject to change in plan 
during the course of trial. 

An excellent trial aid is use of a three- 
ring binder in which, in proper order, is 
displayed the outline of the opening state- 
ment, your order of proof, prepared ques- 
tions lor witnesses, special instructions and 
outline of closing statement. No two law- 
yers try a lawsuit the same way, however, 
and individual trial methods and aids can 
only be developed by each lawyer on ex- 
perience as to what works best for him. 

(f) If the client desires to settle just be- 
fore trial, the pre-trial report is an appro- 
priate place, if it has not already been 
done, to report on possibilities and status 
of compromise negotiations. 

(g) In the trial of important or complex 
cases, the company should normally be rep- 
resented in the courtroom. Who is to be 
present at the trial from the company’s off- 
ice should be arranged in advance. 

(h) Some courts require a pre-trial filing 
of a note of evidence and copies of exhib- 
its expected to be used. Unless otherwise 
required by an individual client’s policy, 
it is usually good practice to time the sub- 
mission of the pre-trial report with the 
time of the filing of the note of evidence 
and exhibits, so that the company may re- 
ceive copies of the note of evidence and 
list of exhibits (copies of which it should 
already have) with the pre-trial report and 
other enclosures. 


6. Pre-trial conferences 


(a) Pre-trial conferences are important 
phases of trial procedure. Depending upon 
the procedure of the particular court, these 
can be formal or informal, but will invari- 
ably involve bilateral discussion and consid- 
eration of the evidence and issues. The 
client should be informed fully in advance 
of the date of pre-trial conference, and any 
unfinished additional investigation should 
be accomplished before the conference. 
Many judges induce compromise negotia- 
tions at pre-trial. Consequently, the cli- 
ent’s views on and authority as to compro- 
mise at that particular stage of the case 
should be ascertained before the confer- 
ence. No representative of the client nor- 
mally will attend the conference. 
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(b) Write the client a comprehensive re- 
port of what transpired at the conference 
immediately thereafter, with expression of 
your comments thereon and recommenda- 
tion for additional investigation, discovery, 
pleadings, compromise or otherwise. 


7. The trial 


(a) The trial of the case is practically in 
your hands exclusively once it commences. 
However, if a company representative is 
not present, oral reports of progress, devel- 
opments or emergencies should be made 
during the trial, and at least once daily if 
the trial is lengthy. Do not hesitate to use 
long-distance telephone, if the trial is else- 
where. Not infrequently compromise is 
possible during trial and close liaison with 
the client during the trial, for this as well 
as other reasons, is mandatory. 

(b) As soon as the trial is completed, 
write the client a post-trial report, summ- 
ing up as briefly as possible what occurred, 
the names of witnesses, what they testified 
to, other evidence adduced, your appraisal 
of the trial if the judge does not decide the 
case immediately, and your recommenda- 
tions as to renewed efforts to compromise 
pending decision or otherwise. If briefs 
are to be filed so inform the client and fol- 
low up by sending the client copies of all 
briefs. 

(c) Advise the client immediately of any 
decision, transmitting copies of opinions, 
decrees, etc. At this time make your rec- 
ommendations as to motion for new trial, 
motion for judgment notwithstanding the 
verdict, appeal and kind of appeal, and to 
what court (see separate section below), 
application for writs, payment, renewed ef- 
forts to settle, your appraisal of or report 
on the intentions of the other side, etc., and 
errors of the trial court. Do not assume 
that the client will be familiar with periods 
of delay for certain actions, but spell them 
out in-each instance depending upon the 
nature of your recommendation. 

(d) What is said about reports above 
after trial and liaison with the client ap- 
plies equally to trials of preliminary mat- 
ters, including motions and exceptions. 


8. Appeals 


(a) The time for supersedeas or suspen- 
sive appeal is limited, and the client must 
be given time to arrange for bonds. More 
often than not, the client will name the 
surety but will have to procure the bond. 
Be specific (a) on what kind of appeal you 
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recommend as to each defendant you rep- 
resent, and (b) your calculation of the 
amount of the bond or bonds, whether sta- 
tutory or to be fixed by the court. Assume 
in no case that the client knows time limi- 
tations but advise the client specifically 
thereabout in all cases. Confirm taking ol 
the appeal and filing of the bond with cop- 
ies of the bond and all pleadings to the cli- 
ent. 

(b) Advise the client of the return date 
of the appeal if one is taken ‘and the esti- 
mated cost of the transcript. 

(c) Check carefully completion of the 
record and lodging of the appeal. Con- 
firm to the client perfection of the appeal 
and cost thereof. 

(d) Advise the client promptly of fixings 
in the appellate court. 

(e) Furnish the client with copies of all 
briefs. 

(f) At least a week before oral argument, 
write a pre-argument report to the client, 
covering last minute developments, com- 
promise possibilities and reminder of date 
of argument so client may audit if it de- 
sires. 

(g) Immediately after oral argument 
write a report to the client stating the trend 
of the argument, questions by the court, 
etc., and your impression, which will some- 
times be wrong, as to how you made out. 

(h) Immediately upon the decision of 
the case, transmit to the client copies of the 
opinion with our recommendations for re- 
hearing, appeals or writs to a higher court, 
payment, or renewed efforts to compromise, 
and your appraisal of the intention of the 
other side if appropriate. 

(i) If appeal or writs to a higher court 
are taken, follow through ‘on the same pro- 
cedure above outlined. 


9. Negotiations for and closing compromise 


(a) Statements above about compromise 
negotiations are supplemented as follows. 
At all stages of a case the client remains 
in control of payment or settlement. In 
insurance practice it is not deemed inap- 
propriate for the client to deal and nego- 
tiate directly with the other side, and this 
frequently occurs. You should never make 
an offer to settle without the client’s ap- 
proval. How and when offers are to 
be made depend upon the _ circum- 
stances and individuals involved in 
each particular case, but it is the 
general policy of most companies to 
try to compromise a fairly large per- 
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centage of their litigated cases. Do not, 
however, leave the question of compromise 
to be brought up by the client, particularly 
at inception or just before trial. Do not 
inquire about reserves or recommend re- 
serves unless you are requested to and, if 
you do know a particular reserve, try not 
to let it influence you in your considered 
opinion of compromise value. But your 
evaluations of (1) judgment value and (2) 
compromise value are important to the 
client in fixing or changing its reserves 
during the progress of the case. In express- 
ing your recommendations or opinions on 
compromise, justify your conclusions on 
quantum. 

(b) Never delay consummating a com- 
promise once it has been agreed upon, par- 
ticularly in compensation cases. 

(c) Be meticulous about closing plead- 
ings in cases requiring court approval, such 
as minor plaintiffs and compensation plain- 
tiffs. Forms of these pleadings crystallized 
by long years of experience are available 
for guidance. It is just as important for 
the client to receive promptly copies of 
these pleadings as it is any other docu- 
ment. 

(d) Some companies desire their printed 
forms for releases to be used. Otherwise 
our standard forms are to be used. Our 
standard form of Jones Act release is to be 
used exclusively in all seamen cases. 


10. Fixing cases for trial 


Policy on forcing cases to conclusion is 
deemed important enough to justify a 
separate section. ‘Time was when it was 
generally the policy to stall insurance com- 
pany cases from the defense viewpoint. 
This may te desirable in an individual iso- 
lated case with the client’s express permis- 
sion but as a general policy it is not enter- 
tained today. Lawyers have the reputation 
of being members of a procrastinating pro- 
fession, which is partially justified by the 
delays inherent in the administration of 
justice, congestion of dockets, and other 
elements beyond the control of the indi- 
vidual attorney. But do not add to the 
law’s delays your own procrastination in 
fixing a case for trial or otherwise. From 
the insurer’s viewpoint, it is carrying over 
a reserve on each case from year to year, 
and it is to its financial advantage to have 
its claims concluded promptly. Moreover, 
witnesses die, forget or move away. Some- 
times a plaintiff's disabilities increase. 
From our viewpoint we can only live on 
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what we earn and we will not earn and be 
paid in this field unless and until we con- 
clude our client’s cases. Consequently, the 
policy to be pursued generally, subject to 
the circumstances of each individual case, 
is to fix a case for pre-trial conference and 
trial as soon as it is ready for trial and then 
to follow through and dispose of it. After 
issue is joined and all discovery and addi- 
tional investigation is completed, set the 
case down if the other side has not already 
done so. In most instances you can and 
should start the procedure for obtaining 
a trial date simultaneously with filing 
your answer. It is surprising how fre- 
quently a prompt trial is not desired by 
and is disconcerting to plaintiffs’ counsel. 
In courts with very congested dockets, do 
not fail to request pre-trial conference and 
trial date immediately upon joining issue 
when the answer is filed, as thereafter you 
will almost invariably have more than am- 
ple time for discovery, additional investi- 
gation, etc. 


1l. Time Controls 


From our viewpoint, ability, time and 
services are our only stock. In the casualty 
field of insurance practice, counsel are com- 
pensated principally on a per diem basis 
with less weight given to magnitude of the 
case or amount involved or results achieved 
than in any other field of law practice. If 
this type of practice is to be pursued with- 
out loss, it is mandatory that you keep ac- 
curate time records of what you do in each 
case. The companies do not mind paying 
fairly for services rendered. But you must 
be in position not only to charge fairly, 
but to charge also for what you do and 
justify your charges, which cannot possibly 
be done unless you keep records, on the 
forms supplied you, of everything you do. 
The companies, too, must account for their 
expense factors, and consequently, as noted 
below, bills to them must be itemized. 
Time controls in this office are of two cat- 
egories: (a) per case, and (b) per period, 
day and week. It is the first category that 
the client is interested in and that must be 
maintained. 


12. Advancing costs and expenses, account- 
ing and interim billings 


We advance costs in insurance litigation 
but that does not mean that the companies 
expect us to maintain an exorbitant invest- 
ment in costs or to defer billing for costs 
until final conclusion of a given case. When 
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transmitting pleadings, partic ularly in 
state courts where filing fees are higher, 
it is not Objectionable to bill simultaneous- 
ly for costs advanced and such should be 
done. Filing fees on subrogation suits 
should be billed immediately. On deposi- 
tions, cost of photographs, travel expenses 
and the like, statements and expense ac- 
counts should be turned in immediately 
and the client promptly billed therefor. 
You should approve on its face each bill 
you have incurred and identify it promptly. 
There is no objection to carrying over small 
items of cost until an aggregate interim 
billing be made. The rule you should fol- 
low is to check the ledger sheet on an indi- 
vidual case periodically and at least once 
a month and if accrued costs and expenses 
not previously billed aggregate as much as 
$20.00, send the client a bill. It is of no 
moment to most insurer clients in what 
period of the month bills are sent, but 
bear in mind that this class of clients in- 
variably desires to close as many expense 
items as possible prior to the end of the 
calendar year. Consequently, before De- 
cember 15 each year, examine all of your 
ledger sheets and bring your interim bill- 
ings promptly up to date. On intra-office 
accounting, the following is merely repeti- 
tive of current standing instructions: 

(a) Identify all expenditures by check or 
cash fully and immediately so that there 
may be no mistake or error as to entry on 
the proper ledger sheet. 

(b) Turn in all bills for transcripts, de- 
positions, exhibits, etc., billable to the cli- 
ent, and not transmitted to the client for 
direct payment, immediately and fully 
identified as in (a) above. 

(c) Do not delay in completing forms for 
telephone and telegraph tolls and charges 
identified as in (a) above. 

(d) As to travel, mileage and other 
charges advanced, to be reimbursed by the 
firm and to be billed to the client, turn in 
your itemized expense account immediate- 
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ly to (1) the partner supervising the case or 
(2) the managing partner, for approval. 
‘These accounts should also give in detail 
the time clements you will also enter on 
your case and daily time records. 


13. Closing cases and final billings 


Do not delay closing a case after our 
services are completed. A closing letter re- 
port should return the clients’ file, the 
closing papers or pleadings, (including a 
certified copy of the judgment if one was 
rendered, at least one original of the exe- 
cuted release, and conformed copies of all 
other papers or pleadings, unless the indi- 
vidual client desires certified copies), and 
our statement for costs and expenses not 
previously billed, and paid, and for pro- 
fessional services rendered. Except in mat- 
ters where fixed fees are charged, there is 
a contingency agreement or there has been 
advance agreement as to what the bill for 
services will be, the partner supervising 
the case, or, if none, the managing partner 
will have the responsibility for fixing the 
fee. Preparation of the bill promptly in 
all other respects is your responsibility. All 
items on the bills are to be fully itemized 
to avoid as much as possible inquiries by 
the client for identification or justification 
of items charged. 


14. Disposition of files 


It is your responsibility to see to it that 
upon final billing there is actual, physical 
closing of the file unless there is good rea- 
son to keep it open for additional services. 
The index cards should be transferred and 
the file physically transferred from the ac- 
tive file cabinets. General office procedure 
will periodically effect closed file transfers 
to dead storage. If for any reason you be- 
lieve a closed file may have to be referred 
to again in the future, however, have its 
jacket marked “Do Not Transfer To Dead 
Storage.” 
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LAW OFFICES 
JONES & SMITH 
National Bank Building 
New Orleans, 12 


Date: 
Initial Report, 
Re: 


Attention: 


Gentlemen: 


We acknowledge receipt of your file in the above matter and express our initial 
comments thereon below. Opinions stated on issues, liability and settlement value are 
based upon the present investigation and pleadings. 


1. Jurisdiction and Venue: 


rho 


. Issues Involved: 
3. Liability and Defenses: 
4. Recommendations on value and negotiations for settlement: 


. Additional Investigation: 


or 


(a) Recommended to be made by you: 
(b) By this office: 


6. Discovery and depositions indicated: 
7. Defensive Pleadings: 
8. Local conditions: 


9, Additional Remarks: 


Thank you for referring this matter to us. We shall keep you informed of its prog- 
ress. 


Sincerely yours, 


(Signature) . 











a 
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Delays, Suspensions and Available Remedies 
Under Government Contracts* 


Joun W. GaAskINs 
Washington, D. C. 


ELAYS in the performance of govern- 
D ment contracts probably have ac- 
counted for more losses and a greater per- 
centage of business failures among govern- 
ment contractors than any other single 
complication that can arise in this highly 
specialized field of activity. A government 
contractor must be content with a relative- 
ly narrow margin of profit in order to re- 
main competitive, must hazard large 
amounts of capital to be in a position to 
perform on time, and must agree to pay 
substantial sums of liquidated damages if 
he delays completion; but with it all, he 
finds that in most instances the success of 
his undertaking depends as much upon the 
degree of cooperation and assistance which 
he receives from the government as it does 
upon his own activity. This is so for a 
variety of reasons. Few government con- 
tracts which involve substantial sums of 
money are ever completed in strict accord- 
ance with their original technical require- 
ments and drawings. Instead, changes and 
revisions in the work are usually ordered 
by the government during performance of 
the contract. Preservation or destruction 
of a proper working sequence may depend 
upon the manner in which changes are 
ordered; inconsiderate action by the gov- 
ernment in this regard may make an other- 
wise satisfactory contractual arrangement 
unprofitable, or even disastrous, for the 
contractor. Furthermore, governmental de- 
lays in procuring the site and in supplying 
materials which it contracted to provide, 
and delays caused by the activities, or in- 
activities, of third parties who entered in- 
to direct contracts with the government 
which can affect the contractor’s perform- 
ance may intervene to his detriment. The 
prevention of these, and delays of a similar 
nature, requires a high degree of coordina- 
tion between the activities of the govern- 
ment and the contractor, and genuine co- 
operation between the two if the contract 
is to be a success. 


*Reprinted, with permission from the Minne- 
sota Law Review, Vol. 44, No. 1. 





The author, as senior 
partner of the law firm 
of King & King, Wash- 
ington, D. C., in his time- 
ly article has called upon 
a background of 32 years 
of practice as a contrac- 
tor’s advocate before the 
United States Court of 
Claims and various 
boards and other quasi- 
judicial tribunals which 
adjudicate problems aris- 
ing out of the perform- 
ance of government con- 
tracts. Mr. Gaskins received his early education in 
Washington, D. C., and was graduated in 1928 from 
National University Law School, since combined 
with George Washington University Law School. 
He has written numerous articles on government 
contracts and has instructed in law school. In ad- 
dition to an active practice, he has devoted much 
time to a better understanding among practitioners 
of the problems arising in this highly specialized 
field, and has served as Chairman of the Public 
Contracts Committee of the Bar Association of the 
District of Columbia, and as Assistant Chairman of 
a similar committee of the American Bar Associa- 
tion. 





To simplify this discussion, delays under 
government contracts will be placed in two 
general categories. First, there are those 
for which the contractor may be said to be 
responsible, and which entitle the govern- 
ment either to terminate the contract for 
default, or to permit the contract to con- 
tinue subject to the deduction from monies 
earned of a stipulated amount per day for 
liquidated damages. Second, there are de- 
lays which may result from acts by the gov- 
ernment which hinder the contractor in the 
fulfillment of his contract obligation and 
result in additional costs for which he may 
make claim against the government. These 
two types of delays will be considered sep- 
arately in this Article. 


I. Delays Caused by Contractor Which 
May Result In Termination or 
Liquidated Damages 


While government contracts do not recite 
that time is of the essence, such an under- 
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standing is implicit in their terms. Almost 
all contain a time limitation for perform- 
ance, and provide for the payment of liqui- 
dated damages for each day of delay beyond 
the stipulated contract time, as extended 
by the government for cause. The “dam- 
ages-delay” clauses of such contracts pro- 
vide that where “the contractor refuses or 
fails to prosecute the work . . . with such 
diligence as will insure its completion with- 
in the time specified . . . . the government 
may ... terminate [the contractor's] right 
to proceed .. . [and] may take over the work 
and prosecute the same to completion.” 
In such circumstances, the agreed-upon li- 
quidated damages are to be paid, and if 
liquidated damages are not fixed in the 
contract, actual damages occasioned by the 
delay are recoverable.* In some instances, 


1Construction Contract, Standard Form 23A, cl. 
5 (a). 
2/bid. The full text of clause 5 is as follows: 

5. Termination for Default—Damages for Delay 
—Time Extensions. 

(a) If the Contractor refuses or fails to 
prosecute the work, or any separable part thereof, 
with such diligence as will insure its completion 
within the time specified in this contract, or any 
extension thereof, or fails to complete said work 
within such time, the Government may, by writ- 
ten notice to the Contractor, terminate his right 
to proceed with the work or such part of the 
work as to which there has been delay. In such 
event the Government may take over the work 
and prosecute the same to completion, by con- 
tract or otherwise, and the Contractor and his 
sureties shall be liable to the Government for 
any excess cost occasioned the Government there- 
by, and for liquidated damages for delay, as fixed 
in the specifications or accompanying papers, un- 
til such reasonable time as may be required for 
the final completion of the work, or if liquidated 
damages are not so fixed, any actual damages oc- 
casioned by such delay. If the Contractor's right 
to proceed is so terminated, the Government may 
take possession of and utilize in completing the 
work such materials, appliances, and plant as 
may be on the site of the work and necessary 
therefor. 

(b) If the Government does not terminate the 
right of the Contractor to proceed, as provided in 
paragraph (a) hereof, the Contractor shall con- 
tinue the work, in which event he and his sure- 
ties shall be liable to the Government, in the 
amount set forth in the specifications or accom- 
panying papers, for fixed, agreed, and liquidated 
damages for each calendar day of delay until the 
work is completed or accepted, or if liquidated 
damages are not so fixed, any actual damages 
occasioned by such delay. 

(c) The right of the Contractor to proceed 
shall not be terminated, as provided in para- 
graph (a) hereof, nor the Contractor charged 
with liquidated or actual damages, as provided in 
paragraph (b) hereof because of any delays in 
the completion of the work due to unforeseeable 
causes beyond the control and without the fault 
or negligence of the Contractor, including, but not 
restricted to, acts of God, or of the public enemy, 
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the right is reserved in the contract to re- 
cover both. Where the government elects 
to terminate the contract, as distinquished 
from terminating the contractor’s right to 
proceed, it forfeits whatever privilege it 
may have possessed to assess liquidated 
damages.* : 


The standard form contract provides 
that the contractor’s right to proceed shall 
not be terminated, nor liquidated or actual 
damages charged, for delays due to unfore- 
seeable causes without the fault or negli- 
gence of the contractor. A number of spe- 
cific examples of delay falling within this 
category are described in the contract. Such 
delays include those caused by acts of God, 
the public enemy, the government, or an- 
other contractor in the performance of a 
contact with the government; unusual oc- 
currences;* and “delays of subcontractors or 
suppliers due to such causes.’® 


While the general rule applicable to liq- 
uidated damages for delay under govern- 
ment contracts is that the parties may agree 
to include a provision for the same in lieu 
of actual damages, but not by way of pen- 


3United States v. American Sur. Co. 322 U.S. 96, 
100 (1944); Manart Textile Co. v. United States, 
111 Ct. Cl. 540, 548, 77 F. Supp. 924, 925 (1948) ; Na- 
tional Sur. Corp. v. United States, 102 Ct. Cl. 671, 
679-80 (1944); Maryland Cas. Co. v. United States, 
93 Ct. Cl. 247, 254 (1941); Firemen’s Fund In- 
dem. Co. v. United States, 93 Ct. Cl. 138, 143 (19- 
41); American Employers Ins. Co. v. United States, 
91 Ct. Cl. 231, 239-40 (1940); Sternberg Dredging 
Co. v. United States, 87 Ct. Cl. 332, 346 (1938); 
Commercial Cas. Ins. Co. v. United States, 83 Ct. 
Cl. 367, 375 (1936); Fidelity & Cas. Co. v. United 
States, 81 Ct. Cl. 495, 502 (1935); see Schmoll v. 
United States, 105 Ct. Cl. 415, 452, 63 F. Supp. 753, 
756, cert. denied, 329 U.S. 724 (1946). 

4“Unusual occurrences” includes fires, floods, 
epidemics, quarantine restrictions, strikes, freight 
embargoes, and unusually severe weather. Con- 
= Contract, Standard Form 23A, cl. 5 (c). 

SI bid. 





acts of the Government, in either its sovereign 
or contractual capacity, acts of another contrac- 
tor in the performance of a contract with the 
Government, fires, floods, epidemics, quarantine 
restrictions, strikes, freight embargoes, and unus- 
ually severe weather, or delays of subcontractors 
or suppliers due to such causes: Provided, That 
the Contractor shall within 10 days from the be- 
ginning of any such delay, unless the Contracting 
Officer shall grant a further period of time 
prior to the date of final settlement of the con- 
tract, notify the Contracting Officer in writing 
of the causes of delay. The Contracting Officer 
shall ascertain the facts and the extent of the de- 
lay and extend the time for completing the work 
when in his judgment the findings of fact justify 
such an extension, and his findings of fact there- 
on shall be final and conclusive on the parties 
hereto, subject only to appeal as provided in 
Clause 6 hereof. 
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alty,© These provisions are not favored if 
actual damages are not known to have been 
sustained, and will be enforced only if the 
government has complied with all the re- 
quirements of the contract which were pre- 
requisite to enforcement.’ If it appears 
that both parties to the contract may have 
contributed to the delay, the Court of 
Claims is ostensibly reluctant to apportion 
the delay. between the parties, and it has 
tended to find that the provision for liqui- 
dated damages has been waived.* However, 
in one case where material delays have al- 
ready been apportioned by the contracting 
officer, and liquidated damages assessed on 
the basis of such apportionment, the Court 
of Claims upheld the finality of such ap- 
portionment.® It is clear that where the 
cause of delay is principally ascribable to 
some act or failure to act by the govern- 
ment, the court will not assess liquidated 
damages, and will hold that the time limit 
of the contract has been waived.?° 


If an excusable delay is encountered by 
a contractor, he must give written notice 
of the delay to the government within ten 


6MacDonald v. United States, 74 Ct. Cl. 572, 580- 
81 (1932). 

7Schmoll v. United States, 91 Ct. Cl. 1, 28 (1940) ; 
Wharton Green & Co. v. United States, 86 Ct. Cl. 
100, 108 (1937), cert. denied, 303 U.S. 661 (1938) ; 
Christensen Constr. Co. v. United States, 72 Ct. Cl. 
500, 517 (1931). 

8Austin Eng’r Co. v. United States, 97 Ct. Cl. 68, 
79 (1942) ; McGlone v. United States, 96 Ct. Cl. 507, 
540 (1942); H. W. Zweig Co. v. United States, 92 
Ct. Cl. 472, 481 (1941); Schmoll v. United States, 
91 Ct. Cl. 1, 28 (1940); Wharton Green & Co. v. 
United States, 86 Ct. Cl. 100, 108 (1937), cert. de- 
nied, 303 U.S. 661 (1938); Monks v. United States, 
79 Ct. Cl. 302, 338 (1934); Sun Shipbuilding Co. 
v. United States, 76 Ct. Cl. 154, 188 (1932); Bethle- 
hem Steel Co. v. United States, 75 Ct. Cl. 845, 866- 
67 (1932); Carroll v. United States, 68 Ct. Cl. 500, 
508 (1929); Standard Steel Car Co. v. United 
States, 67 Ct. Cl. 445, 475-76 (1929); Camden Iron 
Works v. United States, 51 Ct. Cl. 9, 17-18 — , 

9Franco-American Constr. Co. v. United States, 76 
Ct. Cl. 132, 149 (1932). 

10United States v. United Eng’r & Contracting, Co., 
234 U.S. 236, 242 (1914); Langevin v. United States, 
100 Ct. Cl. 15, 39 (1943); Austin Eng’r Co. v. 
United States, 97 Ct. Cl. 68, 79 (1942); Hirsch v. 
United States, 94 Ct. Cl. 602, 634 (1941); Schmoll 
v. United States, 91 Ct. Cl. 1, 28 (1940); Graybar 
Elec. Co. v. United States, 90 Ct. Cl. 232, 246 (19 
10); MacDonald Eng’r Co. v. United States, 88 Ct. 
Cl. 473, 483-84 (1939); Wharton Green & Co. v. 
United States, 86 Ct. Cl. 100, 107 (1937), cert. de- 
nied, 303 U.S. 661 (1938); Camp Sales Corp. v. 
United States, 77 Ct. Cl. 659, 664-65 (1933); Chris- 
tensen Constr. Co. v. United States, 72 Ct. Cl. 500, 
517 (1931); Newcomb v. United States, 68 Ct. Cl. 
246, 250 (1929); Greeley Iron Works v. United 
States, 66 Ct. Cl. 328, 333 (1928); Ittner v. United 
States, 43 Ct. Cl. 336, 351 (1908). 
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days after the beginning of the delay, in 
this manner setting in motion the adminis- 
trative processes which may lead to a time 
extension for the purpose of preventing 
assessment of liquidated damages.* The 
contracting officer is then required to as- 
certain the facts and the extent of the de- 
lay, and to extend the contract time when 
in his judgment the facts justify such an 
extension.4? His findings are subject to 
review by the head of the department, ifa 
written appeal is made within thirty days 
after their issuance. If the contractor does 
not appeal, the contracting officer’s find- 
ings on the cause and extent of the delay 
are final. If an appeal is taken which re- 
sults in affirmation of the findings of the 
contracting officer, the administrative de- 
termination thus arrived at.on appeal is 
final, and any delay attributable to the 
contractor as a result of such findings will 
be reckoned in liquidated damages and de- 
ducted from monies otherwise earned by 
him.'* The finality which, by the terms of 
the contract, attaches to an appellate deci- 
sion of the head of the department regard- 
ing the extent of a delay is subject to the 
right of the Court of Claims to set it aside 
if it was arrived at fraudulently, capricious- 
ly, or abritrarily; was so grossly erroneous 
as necessarily to imply bad faith; or was 
not supported by substantial evidence. 
While some decisions have questioned 
the legal necessity of giving the govern- 
ment notice of delay where it was respon- 
sible for the delay and presumably posses- 
sed knowledge of it,!® there is also authori- 


11$ce note 2 supra. 

12/ bid. 

13Clause 5(c) of the Construction Contract, 
Standard Form, supra note 2, when read with ap- 
peal clause 6, as follows: 

6. Disputes. 

[A]ny dispute concerning a question of fact 
arising under this contract which is not disposed 
of by agreement shall be decided by the Contract- 
ing Officer. . . . Within 30 days from the date 
of receipt of such [decision] the Contractor may 
appeal . . . to the head of the department, and 
the decision of the head of the department or his 
duly authorized representatives for the hearing 
of such appeals shall, unless determined by a 
court of competent jurisdiction to have been 
fraudulent, arbitrary, capricious, or so grossly 
erroneous as necessarily to imply bad faith, [or 
not supported by substantial evidence], be final 
and conclusive: Provided, that, if no such ap- 
peal to the head of the department is taken, the 
decision of the Contracting Officer shall be final 
and conclusive. . . . 5 
1468 Stat. 81 (1954), 41 U.S.C. §§ 321-22 (Supp. 

a ) 85 (Supp 
15Hirsch v. United States, 94 Ct. Cl. 602, 632 
(1941); Carroll v. United States, 76 Ct. Cl. 103, 
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ty for the proposition that the failure to 
give such notice precludes the contractor 
from recovering liquidated damages asses- 
sed against him by the government.'® In 
such circumstances, prudent advice would 
call for giving written notice within ten 
days after the commencement of the delay. 
It is worth noting in this connection that 
the contractor’s oversight in giving a writ- 
ten notice may be excused, and the contract 
requirement for such notice waived, if the 
contracting officer or head of the depart- 
ment undertakes consideration of a request 
for a time extension on its merits, and rais- 
es no objection to the absence of the writ- 
ten notice. 


II. Delays Caused by the Government 
for Which Damages May Be Sought 
by the Contractor 


The right of a government contractor to 
recover increased costs or damages result- 
ing from a delay caused by the government 
arises out of a breach by the government 
of its implied obligation to do nothing 
which hinders, burdens or delays perform- 
ance of the contract, or makes such per- 
formance more expensive.'* This implied 
obligation goes beyond abstention by the 
government from an act of interference. It 
requires government personnel to actively 


16Newcomb v. United States, 68 Ct. Cl. 371, 377- 
78 (1929). 

17Carroll v. United States, 76 Ct. Cl. 103, 131-32 
(1932) (concurring opinion); Pope v. United 
States, 75 Ct. Cl. 436, 447 (1932), cert. denied, 288 
U.S. 610 (1933). 

18Peter Kiewit Sons’ Co. v. United States, 138 Ct. 
Cl. 688, 674-75, 151 F. Supp. 726, 731 (1957); 
Thompson v. United States, 130 Ct. Cl. 1, 7, 124 F. 
Supp. 645, 649 (1954); Hughes Transp., Inc. v. 
United States, 128 Ct. Cl. 221, 261, 121 F. Supp. 212, 
237 (1954) (concurring opinion); Chalender v. 
United States, 127 Ct. Cl. 557, 563, 119 F. Supp. 
186, 190 (1954); Sunswick Corp. v. United States, 
109 Ct. Cl. 772, 789-90, 75 F. Supp. 221, 224, cert. 
denied, 334 U.S. 827 (1948); George A. Fuller Co. 
v. United States, 108 Ct. Cl. 70, 94, 69 F. Supp. 409, 
411-12 (1947) ; Harwood-Nebel Constr. Co. v. United 
States, 105 Ct. Cl. 116, 156-60 (1945); York 
Eng’r Co. v. United States, 103 Ct. Cl. 613, 656, 
62 F. Supp. 546, 567 (1945), cert denied, 327 US. 
784 (1946); Beuttas v. United States, 101 Ct. Cl. 
718, 766, 60 F. Supp. 771, 779 (1944), rev’d, 324 
S. 768, 772-73 (1945); Blair v. United States, 99 
Ct. Cl. 71, 139 (1942), modified for other reasons, 
321 U.S. 730 (1944); Carroll v. United States, 
76 Ct. Cl. 103, 118-19 (1932); 5 Wrtuiston, Con- 
TRACTS, §§ 1293A, 1318 (rev. ed. 1937); cf. Schmoll 
v. United States, 91 Ct. Cl. 1, 27-28 (1940); but see 
Clemmer Constr. Co. v. United States, 108 Ct. Cl. 
718, 721, 71 F. Supp. 917, 919 (1947). 


130 (1932) (concurring opinion); 8 Dercs. Comp. 
GEN. 536 (1929). 
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cooperate so as to permit the contractor to 
fulfill his obligations in a timely manner.’® 


Government contracts seldom contain a 
fixed time within which the government 
must acomplish an antecedent act essential 
to the contractor's performance. The rule 
which has been applied in these circum- 
stances is that performance by the govern- 
ment must take place within a reasonable 
time, or sufficiently far in advance to en- 
able the contractor to complete his con- 
tract in accordance with its terms.*° This 
principle probably has found its widest ap- 
plication in those situations where progress 
under the contract had been dependent up- 
on the making of prompt decisions by the 
government with respect to the technical 
requirements of performance.** 


More specifically, delays compensable in 


19In Monks v. United States, a case involving 
building construction under a contract with the 
Navy, the court expounded this principle as fol- 
lows: 
The contract work that plaintiff was engaged 
in necessitated some degree of cooperation upon 
the part of the public works officer. This meant 
not merely the performance by the public works 
officer of those obligations specifically enumer- 
ated in the contract, together with abstention 
from all interference with plaintiff's work, but 
required enough activity on his part to at least 
make possible the advancement of the work at 
the agreed rate. 
79 Ct. Cl. 302, 338 (1934). Many years later the 
doctrine was reaffirmed in Khem Corp. v. United 
States, where the government had delayed supply- 
ing a portion of an assembly which was to be in- 
stalled in bombs. The court said: 
The law considers a promise such as plaintiff's 
to be subject to a “constructive condition of co- 
operation.” . . . The promisor’s undertaking nor- 
mally gives rise to an implied complementary ob- 
ligation on the part of the promisee: he must 
not only not hinder his promisor’s performance, 
he must do whatever is necessary to enable him 
to perform. ... . The implied obligation is as 
binding as if it were spelled out. 
119 Ct. Cl. 454, 469, 93 F. Supp. 620, 623 (1950) . 
20Rogers v. United States, 99 Ct. Cl. 393, 409 
(1943) ; Hirsch v. United States, 94 Ct. Cl. 602, 626- 
31 (1941) ; Cain Co. v. United States, 79 Ct. Cl. 290, 
297-98 (1934); Carroll v. United States, 68 Ct. Cl. 
500, 505-07 (1929); Worthington Pump & Mach. 
Corp. v. United States, 66 Ct. Cl. 230, 240 (1928); M. 
H. McCloskey, Jr. v. United States, 66 Ct. Cl. 105, 
128 (1928); Snare & Triest Co. v. United States, 43 
Ct. Cl. 364, 367 (1908); Harvey v. United States, 8 
Ct. Cl. 501, 508 (1872); cf. Carroll v. United States, 
76 Ct. Cl. 103, 116-19, 122 (1932) ; Gustavino Co. v. 
United States, 50 Ct. Cl. 115, 119 (1915). 
21Hirsch v. United States. 94 Ct. Cl. 602, 627 
(1941); Baruch Corp. v. United States, 92 Ct. Cl. 
571, 587-88 (1941); Callahan Constr. Co. v. United 
States, 91 Ct. Cl. 538, 626-31 (1940) ; Plato v. United 
States. 86 Ct. Cl. 665, 666 (1938); Levering & Gar- 
rigues Co. v. United States, 71 Ct. Cl. 739, 758 
(1931); see American Bridge Co. v. United States, 
72 Ct. Cl. 344, 367 (1931). 
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damages usually involve the belated sup- 
plying by the government of necessary plans 
and drawings, models, and other construc- 
tion details.** While some projects have 
involved an astonishingly large number of 
drawings which must be prepared by the 
government and supplied to the contrac- 
tor after commencement of the work, the 
court has refused to accept the magnitude 
of the task of preparing such drawings as 
any excuse for failure to make them avail- 
able promptly to the contractor.** Other 
examples of compensable acts by the gov- 
ernment are delays in furnishing and pre- 
paring the site,** in staking out and locat- 
ing the work,”* in making available an in- 
spector,*° and in supplying corrections for 
a faulty design,’ as well as delay attendant 
upon a faulty or defective foundation it- 
self,** and delay due to misrepresentation 
of subsurface conditions.*® Similarly, de- 
lays which have resulted from too active 
participation or intervention by the gov- 
ernment in the operations of the contrac- 
tor have been recognized as compensable, 
as well as the interference caused by an ar- 
bitrary or deliberately obstructive attitude 


22F. H. McGraw & Co. v. United States, 113 Ct. 
Cl. 29, 48-51, 82 F. Supp. 338, 339-40 (1949) ; 
George A. Fuller Co. v. United States, 108 Ct. Cl. 
70, 93-102, 69 F. Supp. 409, 410-15 (1947); Henry 
Ericsson Co. v. United States, 104 Ct. Cl. 397, 425- 
26, 62 F. Supp. 312, 325 (1945); cert. denied, 
327 U.S. 784 (1946) ; Baruch Corp. v. United States, 
92 Ct. Cl. 571, 588 (1941); Largura Constr. Co. v. 
United States, 88 Ct. Cl. 531, 546-47 (1939); Plato 
v. United States, 86 Ct. Cl. 665, 666-70 (1938) ; 
Karno-Smith Co. v. United States, 84 Ct. Cl. 110, 
122-23 (1936); American Bridge Co. v. United 
States, 72 Ct. Cl. 344, 346 (1931). 

23Peter Kiewit Sons’ Co. v. United States, 138 Ct. 
Cl. 668, 678, 151 F. Supp 726, 733 (1957). 

2tHirsch v. United States, 94 Ct. Cl. 602, 629 
(1941) ; Edward E. Gillen Co. v. United States, #8 
Ct. Cl. 347, 368 (1939); Phoenix Bridge Co. v. 
United States, 85 Ct. Cl. 603, 610 (1937); Carroll 
v. United States, 76 Ct. Cl. 103, 118 (1932) ; Ameri- 
can Bridge Co. v. United States, 72 Ct. Cl. 344, 358- 
60 (1931). 

25Hirsch v. United States, 94 Ct. Cl. 602, 629 
(1941); M. Cain Co. v. United States, 79 Ct. Cl. 290, 
298 (1934); Carroll v. United States, 76 Ct. Cl. 103, 
117 (1932); Pope v. United States, 75 Ct. Cl. 436, 
150 (1932), cert. denied, 288 U.S. 610 (1933). 

“6Hirsch v. United States, 94 Ct. Cl. 602, 630 
(1941). 

27Warren Bros. Roads Co. v. United States, 123 
Ct. Cl. 48, 82, 105 F. Supp. 826, 830 (1952). 

28Baruch Corp. v. United States, 93 Ct. Cl. 107, 
122 (1941); Sobel v. United States, 88 Ct. Cl. 149, 
165 (1938); Rust Eng’r Co. v. United States, 86 Ct. 
Cl. 461, 475 (1938) . 

29Levering & Garrigues Co. v. United States, 73 
Ct. Cl. 566, 573-74 (1932) . 
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on the part of government officials toward 
the work.*° 

The greatest number of controversies 
arise out of delays resulting from changes 
ordered by the government, or from be- 
lated delivery by the government of ma- 
terials which the contractor was required 
to use in performance of the work and 
which the government had agreed to sup- 
ply. A lesser number of controversies also 
arise out of failure of the government to 
make available in a timely manner the site 
upon which construction work is to be per- 
formed. Since differing rules apply to de- 
lays from these three causes, they will be 
separately considered. 


A. Delays Arising From Changes 
g g 


It is possible that the ordering of chang- 
es in the work may delay completion of 
the work for either of two reasons. First, 
the interval of time elapsing between the 
date when a contractor is advised by the 
government that a change will be forth- 
coming and the time when the government 
supplies him with the required technical 
details may be unreasonably long. If the 
contractor were obliged to hold up his op- 
erations until he received the required de- 
tails, this loss of time could be reflected in 
the final completion of the entire project 
and could result in the encountering of 
costs that would not have been incurred if 
the change had been ordered with prompt- 
ness and dispatch. Second, a change may 
increase the volume of work to be per- 
formed, and cause the time of completion 
to be unduly prolonged, or it may disor- 
ganize a predetermined sequence of opera- 
tions and involve revision of work already 
accomplished. In either event, the change 
may bring about a greater expense to the 
contractor than the amount allowable un- 
der the change order, which usually covers 
only the cost of labor and materials, equip- 
ment allowance, percentage for overhead, 
and percentage for profit for the physical 
change itself. In the first situation involv- 
ing delayed issuance of a change order, the 
right to recover the additional cost is clear, 
while in the second, the increased cost of 
the delay might not be recoverable. 

No consideration of this subject would 


s0Blair v. United States, 99 Ct. Cl. 71, 139-40 
(1942), modified, 321 U.S. 730 (1944); Phoenix 
Bridge Co. v. United States, 85 Ct. Cl. 603, 618-19, 
(1937) ; Pope v. United States, 76 Ct. Cl. 64, 86-87, 
99-100 (1932), cert. denied, 303 U.S. 654 (1938) ; 
cf. Austin Eng’r Co. v. United States, 97 Ct. Cl. 68, 
77 (1942). 
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be complete without mentioning the deci- 
sion of the Supreme Court in United States 
v. Rice.** While this decision dealt pri- 
marily with the implied obligation of the 
government to make a site available to a 
contractor, its impact on the subject of de- 
lay resulting from changes is unmistakable 
and clear. Prior to 1942, when the Rice 
case was decided, it had been generally re- 
cognized that since the government had 
bargained in the contract for the right to 
make changes, its exercise of that right 
would not subject it to liability for conse- 
quential damages resulting from the added 
time necessary to perform the changed 
work.*? However, the government could be 
held liable for an abuse of its right to make 
changes, such as for an unreasonable delay 
in providing the contractor with the details 
of a change, its delay interfering with per- 
formance of the contractor’s work.** 


United States v. Rice arose out of a con- 
tract with the United States to install cer- 
tain equipment in buildings which were 
being erected by the government through 
another contractor. The building contrac- 
tor encountered subsurface conditions more 
difficult than either he or the government 
had anticipated, which necessitated chang- 
ing the site of the work and the nature of 
the foundation to be installed. The plain- 
tiff was accordingly delayed in the installa- 
tion of its equipment, and sought to recover 
the increased cost resulting from the delay. 
The Supreme Court held that the govern- 
ment had reserved the right to make chang- 
es which might interrupt the work, and as- 
serted that therefore the parties never con- 
templated that delay incident to changes 
would subject the government to damages. 
Instead, it held that the contractor was en- 
titled only to a “ ‘compensating extension 
of time.’ ’’** This decision, which gave no 
recognition of any obligation of the gov- 
ernment to refrain from delaying a con- 
tractor unreasonably, and which limited the 
relief obtainable to an extension of time 
for performance, contravened a long line 
of precedents which had held that grant- 
ing an extension of time to a contractor 
would not relieve the government of lia- 


31317 U.S. 61 (1942). 

32B-W Construction Co. v. United States, 97 Ct. 
Cl. 92, 114 (1942); Snare & Triest Co. v. United 
States, 75 Ct. Cl. 326, 349-50 (1932), cert. denied, 
289 U.S. 742 (1933) . 

33P, J. Carlin & Co. v. United States, 53 Ct. Cl. 
376, 392-93 (1918). 

34317 U.S. at 66. 
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bility for damages resulting from its de- 
lays.*° 

It was evident to the Court of Claims 
that if government contracts were interpre- 
ted in such a manner that delays on the 
part of the government could be compen- 
sated for by a time extension only, con- 
tractors would include in their bids an 
amount to compensate them for the possi- 
ble losses they might sustain due to gov- 
ernment changes, losses for which they 
could not recover under the rule of the 
Rice case. Consequently, in Rogers v. 
United States,** decided soon after the Rice 
case, the Court of Claims construed the im- 
plications of the Rice case narrowly. The 
Rogers case involved work which was de- 
pendent upon the government’s removal of 
railroad tracks situated on the work site. 
This work was to be done by a third-party 
contractor, whose performance was delayed 
by extensive changes which the government 
made in his work. As a defense, the govern- 
ment relied on the Rice case, but the court 
rejected this defense saying: 


We do not construe the Rice case as 
holding that affirmative wrongful action 
or failure of the defendant to discharge 
its obligations under the contract could 
be cured by simply waiving liquidated 
damages. The liquidated damages clause 
is placed in the contract for the protec- 
tion of the defendant. If it were held 
that the simple waiver of such a penalty 
clause were all the relief that could be 
secured by plaintiffs, regardless of the 
added expense of labor, bonds, interest, 
rental of machinery and other costs, and 
regardless of how long a delay might be 
occasioned by the defendant, then the 
plaintiffs would have no protection from 
wrongful acts or from negligent failure 
of the defendant to perform its obliga- 
tions under the contract. We do not 
think the officials of the defendant 
should be permitted to “kick the con- 
tractor all over the lot” and escape re- 
sponsibility by merely waiving the right 
to collect liquidated damages, regardless 


35George A. Fuller Co. v. United States, 108 Ct. 
Cl. 70, 97, 69 F. Supp. 409, 413 (1947); Sobel v. 
United States, 88 Ct. Cl. 149, 165 (1938); Plato v. 
United States, 86 Ct. Cl. 665, 678 (1938); Karno- 
Smith Co. v. United States, 84 Ct. Cl. 110, 122 
(1936) ; Newport News Shipbuilding Co. v. United 
States, 79 Ct. Cl. 1, 24 (1934) ; Levering & Garrigues 
Co. v. United States, 73 Ct. Cl. 566, 577 (1932) ; 
Steel Products Eng’r Co. v. United States, 71 Ct. Cl. 
457, 470 (1931). 

3699 Ct. Cl. 393 (1943) . 
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of what the additional costs to him might 
be. If such a construction were made, it 
would certainly cost the defendant heav- 
ily in the form of higher bids in all fu- 
ture contracts. Neither the language of 
the opinion nor the issue involved in the 
Rice case justifies any such construc- 
tion.*7 


Following the Rogers case, the Court of 
Claims continued to hold that while the 
government was not liable for the addition- 
al time required to perform the work as 
changed, it would be held liable for un- 
reasonable delay in ordering the desired 
change.** 

Ten years later the Supreme Court de- 
nied certiorari in Continental Illinois Nat’l 
Bank v. United States,°® a case in which 
the merit of the rule established by the 
Court of Claims was challenged on appeal. 
The Continental Illinois case involved a 
situation in which the government had con- 
sumed 175 days in issuing a change for the 
design of a boiler house. The Court of 
Claims had allowed recovery for breach of 
contract, holding. 


The right reserved in the contract to 
make changes in the work does not mean 
that the Government can take as much 
time as it pleases to consider such chang- 


3vJd. at 411. 

38F, H. McGraw & Co. v. United States, 131 Ct. 
Cl. 501, 506-07, 130 F. Supp. 394, 397-98 (1955) ; 
James Stewart & Co. v. United States, 105 Ct. Cl. 
284, 328-30, 63 F. Supp. 653, 656 (1946) ; Harwood- 
Nebel Constr. Co. v. United States, 105 Ct. Cl. 116, 
158 (1945); Silberblatt & Lasker v. United States, 
101 Ct. Cl. 54, 82 (1944); Langevin v. United 
States, 100 Ct. Cl. 15, 31 (1943). The principle, as 
it is presently enforced, is well expressed in J. A. 
Ross & Co. v. United States, 126 Ct. Cl. 323, 331-32, 
115 F. Supp. 187, 191 (1953), where the Court of 
Claims said: 

The possibility of changes and delays necessari- 
ly incident thereto was in the contemplation of 
the parties, or should have been. Defendant re- 
served, by articles 3 and 4 of the contract, the 
right to make changes, and by article 5 of the 
contract the right to order extra work. For any 
necessary delays resulting from the exercise by 
the Government of some reserved right there is 
no liability. Stafford v. United States, 109 Ct. Cl. 
479, 74 F. Supp. 155; Parish v. United States, 120 
Ct. Cl. 100, 98 F. Supp. 347, and numerous other 
cases. 

There is, however, an implied obligation on 
the part of the United States not to cause un- 
reasonable delay in making permitted changes in 
the contract, for the breach of which plaintiff 
is entitled to recover whatever damages it has 
suffered thereby. 

39121 Ct. Cl. 203, 101 F. Supp. 755, cert. denied, 
343 U.S. 963 (1952). 
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es, regardless of consequences to the 


other party to the contract.* 


Thus, the rule still stands that a contractor 
may recover damages for delay caused by 
the government’s unreasonable delay in 
ordering changes, but not for delay result- 
ing from having to make the changes. 


At this point a practical consideration is 
in order. When a contractor has under- 
gone an expensive delay preceding the is- 
suance of definite instructions from the 
government about how he should proceed 
with a change (for which he desires reim- 
bursement), and after performance of the 
changed work he is tendered a written 
change order providing reimbursement for 
labor and material and.minor allowances 
for overhead and profit, he should neither 
sign the change order nor accept the money 
tendered without an understanding from 
contracting officer that by so doing he will 
not prejudice his right to seek reimburse- 
ment for the delay. The Court of Claims 
has construed the effect of a contractor’s 
accepting a change order in two ways, de- 
pending on the facts of each case. Gener- 
ally, acceptance of the change order will 
operate to waive the claim for damages for 
delay.*' However, where the facts indicate 
that the amount paid by the government 
under the change order obviously was in- 
tended to cover only the cost of the extra 
work itself, and included nothing for the 
delay preceding the issuance of the change 
order, the court will not bar a claim for 


17d. at 243, 101 F. Supp. at 757. 

‘1Coath & Goss, Inc. v. United States, 101 Ct. Cl. 
653, 661 (1944); Seeds v. United States, 92 Ct. Cl. 
97, 108-12 (1940) , cert. denied, 312 U.S. 697 (1941); 
Schmoll v. United States, 91 Ct. Cl. 1, 29-30 
(1940); Snare & Triest Co. v. United States, 75 
Ct. Cl. 326, 352-53 (1932), cert. denied, 289 USS. 
742 (1933). 

In the Snare & Triest case, the court uses confus- 
ing terminology. For example, on page 353 it says: 

There was not any “waiver” of the rights of the 

plaintiff in the supplemental agreement, or in 

the mere fact that a supplemental agreement was 
entered into, as contended by the defendant, but 
there was a merger of all the rights of the plain- 
tiff under the contract as originally drawn up, 
into the contract as it stood after the amendment 
was agreed to. Certainly when so construed 
there can be no recovery for delay incident to 
the changes in plans. The plans, as changed, 
were the subject matter of the contract as amen- 
ded, and the work specified in the plans as 
changed has been fully paid for at the contract 
price. 

Therefore, even though the court finds no “waiver,” 

it reaches the same result by use of the word “mer- 

ger.” 
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delay.** In the present state of the law, 
prudent advice would clearly call for an 
express reservation of rights before accep- 
tance of the change order. 


B. Delay Arising From Belated Furnishing 
of Materials by the Government 

The law relating to delay by the govern- 
ment in supplying materials needed for 
performance of the contract has undergone 
a curious development in recent years, with 
far less satisfactory results from a contrac- 
tor’s point of view than those obtained in 
connection with the delayed issuance of 
changes. This development must be attrib- 
uted to the 1946 decision of the Supreme 
Court in United States v. Howard P. Foley 
Co.*' 

Prior to the Foley decision, the obliga- 
tion of the government to supply materials 
which it had contracted to furnish was no 
different from that imposed upon it to 
perform any other act which it had agreed 
to perform as part of its contract responsi- 
bilities. As presently enforced, however, 
the government’s liability for failure to sup- 
ply materials appears to depend upon 
whether it has been guilty of tort-like con- 
duct, that is, whether it has been negligent 
in its efforts to carry out its contract com- 
mitment and has failed to exercise due dil- 
igence in that regard. 

The Foley case did not involve a failure 
to supply materials, but instead it related 
to the government’s obligation to supply a 
site. he respondent, an electrical contrac- 
tor, had been delayed in the installation 
of his equipment at an airport because the 
builder of the airport had encountered 
changed subsurface conditions which ne- 
cessitated a design change under the con- 
tract. ‘Lhe Supreme Court emphasized 
that there was no express covenant that 
the runways would be available at any par- 
ticular time, and that the contract contem- 
plated the possibility that delay might re- 
sult trom making changes. In the course 
of its opinion, the Court observed: 


It is suggested that the obligation of 
respondent to complete the job in 120 
days can be inverted into a promise by 


‘2Herbert M. Baruch Corp. v. United States, 92 
Ct. Cl. 571, 587-588 (1941); Stapleton Constr. Co. 
v. United States, 92 Ct. Cl. 551, 569 (1940); Rust 
Eng’r Co. v. United States, 86 Ct. Cl. 461, 475 
(1938); American Bridge Co. v. United States, 72 
Ct. Cl. 344, 367 (1931). 

43329 U.S. 64 (1946). 

44F.¢., Donnell-Zane Co. v. United States, 75 Ct. 
Cl. 368, 374-75 (1932). 
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the Government not to cause perform- 
ance to be delayed beyond that time by 
its negligence. But even if this provision 
standing alone could be stretched to 
mean that the Government obligated it- 
self to exercise the highest degree of dili- 
gence and the utmost good faith in ef- 
forts to make the runways promptly avail- 
able, the facts of this case would show 
no breach of such an undertaking.‘ 


It is difficult to conclude that by the 
above statement the Court intended that 
liability of the government for the nonful- 
fillment of a contract commitment to sup- 
ply materials would thereafter be measured 
by the degree of diligence with which the 
government carried out the commitment, 
but such is the law today in the absence of 
a contract warranty that the material will 
be made available by a prescribed date. 

Daum v. United States,** decided in 1951, 
appears to be the first case in which the 
Court of Claims combined a situation where 
delay was to be anticipated with the pro- 
position advanced in the Foley case con- 
cerning diligence. In the Daum case, the 
government delayed in furnishing certain 
steel required for the construction of hang- 
ars. This delay was due to the operation 
of a system of priorities that controlled the 
production and delivery of steel. The 
Court of Claims exonerated the govern- 
ment from liability, because it believed 
that the parties were mutually aware of the 
uncertainty of obtaining the steel, and be- 
cause the government had done its best to 
obtain the same. In the words of the 
court: 


‘The parties were well aware that there 
might be delays, as evidenced by the fact 
that the customary liquidated damages 
clause was stricken from this contract. 
Nor does the evidence show that the 
Government did not exert its best efforts 
to obtain the steel it was to furnish. Its 
failure to do so was not due to a lack of 
diligence on its part. Under this state of 
facts, we must hold that the decision of 
the Supreme Court in United States v. 
Howard P. Foley, Inc., 329 U.S. 64, is 
controlling, and that plaintiff's petition 
must be dismissed.‘ 


The next pertinent decision rendered by 
the Court of Claims was in Otis Williams 


45329 U.S. at 66-67. 
46120 Ct. Cl. 192 (1951). 
477d. at 221. 
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& Co. v. United States, a case involving 
facts similar to those of the Daum case. 
Citing the Foley case, the court concluded 
that the government was relieved from lia- 
bility, because it had been more than or- 
dinarily diligent in undertaking to obtain 
steel.*8 In the next relevant case, Barling 
v. United States,*® although the court men- 
tioned that steel was difficult to obtain at 
that time, its decision did not turn upon 
the assumption that both parties had an- 
ticipated delay from this condition (which 
was the principal thrust of the Foley deci- 
sion) ; instead, the court set down the doc- 
trine that since the government had not 
known that it would be unable to furnish 
the materials, and had promptly placed an 
order for them with a supplier, it had not 
breached its contractual obligation to sup- 
ply such materials. The court said: 


There is nothing in the record to indi- 
cate that defendant knew or should have 
known that it would be unable to furn- 
ish reinforcing steel to the contractor in 
time for the work to proceed in an order- 
ly manner and to be completed within 
the contract period. Nor can we, in the 
circumstances of this case, attach signifi- 
cance to the fact that notice to proceed 
was given at a time when the Govern- 
ment did not have on hand or on order 
the materials it had agreed to furnish. 


Finally, there is no evidence that the 
defendant was in any way at fault in fail- 
ing to exert its best efforts to obtain the 
steel it had agreed to furnish. On the 
contrary, we have found that it exercised 
great diligence in an effort to secure stecl 
for plaintiff as needed, and that its in- 
ability to do so was not attributable to 
any fault or negligence on its part. It 
was very difficult to obtain steel in 1946, 
and the record shows that defendant did 
all that it could to prevent costly delays 
to plaintiff in this regard. 


With regard to the delay occasioned 
by a lack of cement, our findings show 
even more clearly that no blame can at- 
tach to defendant. Orders were relayed 
to the cement manufacturer sufficiently 
far in advance to have permitted timely 
delivery, and defendant cannot be held 
liable here because the manufacturer 
failed to make prompt delivery. 

It is clear, under these facts and cir- 


48120 Ct. Cl. 249, 273-74 (1951). 
49126 Ct. Cl. 34, 111 F. Supp. 878 (1953). 
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cumstances, that decendant has in no wise 
breached its contractual obligations.”° 


The practical difficulty in contract pro- 
cedure of substituting a diligent attempt 
to perform for actual performance itself is 
of course manifest, and why the degree of 
assiduousness with which the attempt to 
perform an unqualified commitment, how- 
ever difficult of accomplishment, should be 
a factor in gauging performance is not 
clear. Clauses in government contracts 
which call for materials to be supplied by 
the government are also drafted solely by 
the government, and the terms of these 
provisions are not the result of negotiation 
between the parties. By their inclusion, it 
is generally intended that bidders should 
prepare their bids on the assumption that 
the required materials will in fact be avail- 
able when they are needed to accomplish 
performance of the contract. The imprac- 
ticability of bidding a firm price based up- 
on the degree of diligence which one of the 
interested parties will exercise in attempt- 
ing to obtain or produce the required ma- 
terials is evident. 

However, the obligation upon the gov- 
ernment to diligently attempt to supply 
material, although wholly intangible as a 
basis for entering into a contract, is not 
something that can be easily dispensed 
with, even by including in the contract ex- 
culpatory language reciting that the gov- 
ernment shall not be liable for delay for 
failure to supply the materials. Provisions 
of this character have not been enforced 
because the act of contracting for immuni- 
ty from the harmful consequence of a neg- 
ligent act is said to raise-a serious question 
of public policy. In addition, the Court of 
Claims has observed that such clauses 
would encourage bidders to include con- 
tingencies in their bids to cover the addi- 
tional cost which might be incurred if gov- 
ernment officials, relying upon the immu- 
nity given them, were to act negligently 
in attempting to provide the materials. 
These principles were announced by the 
Court of Claims in Ozark Dam Construc- 


50]d. at 38-39, 111 F. Supp. at 880, citing the 
Foley, Daum and Williams cases. However, in the 
later case of Peter Kiewit Sons’ Co. v. United 
States, 138 Ct. Cl. 668, 674-75 (1957), the Court of 
Claims held that failure on the part of the govern- 
ment, when it required plaintiff to start work, to 
take into account the difficulties which the govern- 
ment’s supplier of steel penstocks was having in 
producing the same, constituted a breach of the 
implied obligation not to delay plaintiff. 
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tors v. United States," where the govern- 
ment had contracted to supply thousands 
of barrels of cement needed for the con- 
struction of a dam. ‘The contract recited, 
however, that the government would not 
be liable for any expense caused the con- 
tractor by delayed deliveries of cement, and 
provided only for the granting of an ex- 
tension of time. For almost a year prior to 
the time that it occurred, employees of the 
railroad over which deliveries of the ce- 
ment were to be made to the dam had 
threatened to strike, and when the strike 
took place the needed cement could not be 
delivered to the dam site. In the interim, 
the government had made no arrangements 
to deliver the cement by alternative means 
if the strike occurred. Holding that the 
contract provision exonerating the govern- 
ment from liability for delayed delivery of 
cement would not protect it under the cir- 
cumstances, the court said: 


A contract for immunity from the 
harmful consequenses of one’s own neg- 
ligence always presents a serious question 
of public policy. That question seems to 
us to be particularly serious when, as in 
this case, if the Government got such an 
immunity, it bought it by requiring bid- 
ders on a public contract to increase their 
bids to cover the contingency of damag- 
es caused to them by the negligence of 
the Government’s agents. Why the Gov- 
ernment would want to buy and pay for 
such an immunity is hard to imagine. If 
it does, by such a provision in the con- 
tract, get the coveted privilege, it will 
win an occasional battle, but lose the war. 

We do not say that a provision for non- 
liability such as was inserted in the in- 
stant contract may not be effective with 
regard to some kinds or degrees of negli- 
gence. We do say that the Government’s 
position that the provision must be taken 
literally, so that the Government is not 
liable for the consequences of any con- 
duct whatever of its representatives, is 
wrong. 

We look then at the facts of the instant 
case. Progress on an enormous ie ger 
requiring tens of thousands of barrels of 
cement, is in jeopardy because of a 
threatened strike on the railroad which 
is to carry the cement. At least from the 
time in July when the strike had been 
called and was only averted at the last 
minute by the President’s appointment 


51130 Ct. Cl. 354, 127 F. Supp. 187 (1955). 


INSURANCE COUNSEL JOURNAL 


July, 1960 


of an Emergency Board, it was apparent 
that there was a strong possibility of a 
strike when the statutory waiting period 
would expire in September. Yet no steps 
were taken to avoid, by having the ce- 
ment delivered by other means, the delay 
and damage to the plaintiffs which would 
certainly result if the job were closed 
down by the threatened strike. The pos- 
sible consequences were so serious, and 
the action necessary to prevent those con- 
sequences was so slight, that the neglect 
was almost willful. It showed a complete 
lack of consideration for the interests of 
the plaintiffs. If the plaintiffs really in- 
cluded in their bid an amount to cover 
the contingency of such inconsiderate 
conduct on the part of the Government's 
representatives, the Government was buy- 
ing and the public was paying for things 
that were worth less than nothing. 

Our conclusion is that the non-liabili- 
ty provision in the contract, when fairly 
interpreted in the light of public policy, 
and of the rational intention of the part- 
ies, did not provide for immunity from 
liability in circumstances such as are re- 
cited in the plaintiffs’ petition.®* 


Therefore, at least the requirement of dili- 
gence by the government, ironically grow- 
ing out of the Foley case, apparently can- 
not be avoided, even by an express provi- 
sion in the contract. 


C. Government Delay in Providing a Site 
Upon Which To Work 


Where the government engages a con- 
tractor to erect an improvement upon a 
predetermined site within a specified time, 
gives the contractor notice to proceed with 
the work, and then either fails to make the 
site available to him or does so only be- 
latedly, one would suppose that the govern- 
ment had breached its contract and could 
be required to respond in damages. How- 
ever, one opposing the granting of relief 
could argue, on the basis of certain deci- 
sions of the Supreme Court, that the stand- 
ard provisions of the government contract 
relating to the right to make changes and 
the right to assess liquidated damages pre- 
clude the government from liability for 
such delay. The development of the law 
on this subject can be traced by a brief con- 
sideration of three landmark cases decided 
by the Supreme Court. 

In 1926 the Supreme Court decided H. 


527d. at 359-60, 127 F. Supp. at 190-91. 
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E. Crook Co. v. United States,** where the 
plaintiff agreed to install heating systems 
in a building to be constructed by another 
contractor. The contract, in addition to 
containing the usual clauses relating to the 
right to make changes, also embodied pro- 
visions which gave the government the 
right to interrupt the work, with the furth- 
er stipulation that delays caused by the 
government would be considered unavoid- 
able. Although the contract also contained 
a provision setting forth tentative dates for 
the completion of the buildings upon 
which the plaintiff was to work, at the 
time the contract was entered into, the 
buildings were nearly one year behind in 
their progress. The contract price was stated 
to include all expenses of every nature con- 
nected with the work to be done. In light 
of the stringent provisions of this agree- 
ment, the Supreme Court held that the 
tone of the instrument precluded the belief 
that the government was willing to subject 
itself to damages for delay, and that it 
could not reasonably be expected that the 
government would bind itself to a fixed 
deadline for the work to reach completion. 
The decision was a hard one for govern- 
ment contractors, but was clearly justified 
from the contract language in that case, 
which was much less favorable to the con- 
tractors than that found in present-day gov- 
ernment contracts. 

The Crook decision, however, did not ab- 
rogate the right of a contractor to recover 
damages for delay by the government in 
making available a site upon which to 
work. Two years later, the Court of Claims 
decided M. H. McCloskey, Jr. v. United 
States, where the plaintiff was permitted to 
recover, the court saying in regard to the 
Crook case: 


The case was affirmed, but it was on 
the ground of peculiar provisions in the 
contract. This court and the Supreme 
Court have repeatedly held that a con- 
tractor may recover the damages he has 
incurred by reason of delay wrongfully 
caused by the Government.” 


Other cases followed upholding this view. 
In 1939 and 1940, the Court of Claims per- 
mitted recovery in the cases of MacDonald 
Eng’r Co. v. United States,°° and Schmoll 
v. United States,°* at which time it positive- 
53270 U.S. 4 (1926). 
5466 Ct. Cl. 105, 128-29 (1928). 


5588 Ct. Cl. 473, 484-85 (1939) . 
5691 Ct. Cl. 1, 27 (1940). 
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ly reaffirmed the views it had expressed in 
the McCloskey case. 

However, in 1942 the Supreme Court de- 
cided United States v. Rice,®** in which the 
government, after instructing the respond- 
ent to proceed with the installation of 
equipment in a building, was exonerated 
from any liability when it became neces- 
sary to relocate the site of the building. 
The decision of the Court was based upon 
its earlier decision in the Crook case and 
its implied assumption that the provisions 
of the standard form contract in the Rice 
case differed in no material respects from 
the illiberal provisions of the contract in 
the Crook case.°* 

Four years later, the Supreme Court de- 
cided United States v., Howard P. Foley 
Co.,”” which, as previously related involved 
a contract to install lighting on the run- 


ways of an airport. The government, after 


57317 U.S. 61 (1942). For previous discussion of 
this case, see text accompanying notes 31-37 supra. 
581d. at 64-65. The Supreme Court said: 

The Government contends, as it did in the 
Crook case, supra, that the change in specifica- 
tions resulting in delay was not a breach of the 
contract, but in accordance with its terms; that 
the extent of its obligation for permitted changes 
was fixed by the contract; and that for delay the 
Government was required to do no more than 
grant an extension of time... . 

We agree with this view. We do not think 
the terms of the contract bound the Govern- 
ment to have the contemplated structure ready 
for respondent at a fixed time. Provisions of 
the contract showed that the dates were tentative 
and subject to modification by the Government. 
The contractor was absolved from payment of 
prescribed liquidated damages for delay, if it 
resulted from a number of causes, including “acts 
of government” and “unusually severe weather.” 
The Government reserved the right to make 
changes which might interrupt the work, and 
even to suspend any portion of the construction 
if it were deemed necessary. Respondent was 
required to adjust its work to that of the gener- 
al contractor, so that delay by the general con- 
tractor would necessarily delay respondent’s work. 
Under these circumstances it seems appropriate 
to repeat what was said in the Crook case, that 
“When such a situation was displayed by the 
contract it was not to be expected that the Gov- 
ernment should bind itself to a fixed time for 
the work to come to an end, and there is not a 
word in the instrument by which it did so, unless 
an undertaking contrary to what seems to us the 
implication is implied.” Crook Co. v. United 
States, supra, 6. Decisions of this Court prior to 
the Crook case also make it clear that contracts 
such as this do not bind the Government to 
have the property ready for work by a contractor 
at a particular time. Wells Bros. Co. v. United 
States, 254 U.S. 83, 86; Chouteau v. United States, 
supra; cf. United States v. Smith, 94 US. 214, 
217. 

59329 U.S. 64 (1946). For previous discussion of 
this case, see text accompanying notes 34-47 supra. 
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giving the contractor notice to proceed, was 
unable to permit him to proceed, because 
of subsurface difficulties encountered by 
another party contracting with the govern- 
ment. The Supreme Court refused to find 
a warranty and exonerated the government 
from liability on the same basis as advanced 
in the Crook and Rice cases. Again, as in 
the Rice case, the Court apparently did not 
consider it significant that the contract pro- 
visions were not extraordinarily stringent, 
contrary to those in the Crook case.® Three 
Justices dissented upon the ground that the 
government could not avoid liability on 
this basis after it instructed the contractor 
to proceed with the work. 


60J/d, at 67-69. The language of the Court was 
as follows: 

We can find no such warranty if we are to be 
consistent with our Crook and Rice decisions, 
supra. The pertinent provisions in the instant 
contract are, in every respect here material, sub- 
stantially the same as those which were held in 
the former cases to impose no obligation on the 
Government to pay damages for delay. Here, as 
in the former cases, there are several contract 
provisions which showed that the parties not 
only anticipated that the Government might 
not finish its work as originally planned, but 
also provided in advance to protect the contrac- 
tor from the consequences of such governmental 
delay, should it occur. The contract reserved a 
governmental right to make changes in the work 
which might cause interruption and delay, re- 
quired respondent to coordinate his work with 
the other work being done on the site, and clear- 
ly contemplated that he would take up his work 
on the runway sections as they were intermittent- 
ly completed and paved. Article 9 of the con- 
tract, entitled “Delays—Damages,” set out a pro- 
cedure to govern both parties in case of respon- 
dent’s delay in completion, whether such delay 
was caused by respondent, the Government, or 
other causes. If delay were caused by respond- 
dent, the Government would terminate the con- 
tract, take over the work, and hold respondent 
and its sureties liable. Or, in the alternative, 
the Government could collect liquidated damages. 
If, on the other hand, delay were due to “acts of 
the Government” or other specified events, in- 
cluding “unforeseeable causes,” procedure was 
outlined for extending the time in which re- 
spondent was required to complete its contract, 
and relieving him from the penalties of contract 
termination or liquidated damages. 

In the Crook and Rice cases we held that the 
Government could not be held liable for delay 
in making its work available to contractors un- 
less the terms of the contract imposed such liabil- 
ity. Those contracts, practically identical with 
the one here, were held to impose none. . . . The 
question on which all these cases turn is: Did 
the Government obligate itself to pay damages to 
a contractor solely because of delay in making 
the work available? We hold again that it did 
not for the reasons elaborated in the Crook and 
Rice decisions. 
61Jd. at 69. The dissenters were Justices Reed, 

Frankfurter, and Jackson. 
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It seems inequitable that after ordering 
a contractor to proceed with work, the gov- 
ernment should not be required to pay 
compensation for its inability to make 
available to the contractor a site upon 
which he could perform the agreed work, 
simply because the standard form of con- 
tract contained general provisions relating 
to time extensions, liquidated damages, and 
the right to make changes. The Court of 
Claims, since the decision of the Supreme 
Court in the Foley case, has indicated that 
it believes that the government must not be 
negligent “in making the work . . . avail- 
able to a contractor,” this expression being 
found in that court’s decision in Peter 
Kiewit Sons’ Co. v. United States, where 
it said: 


Generally the .Government is not li- 
able for delays in making the work or 
material available to a contractor, United 
States v. Rice, 317 U.S. 61; United States 
v. Foley Co., 329 U.S. 64. However, 
where the Government or its authorized 
representatives are guilty of some act of 
negligence or willful misconduct which 
delays the contractor’s performance, the 
Government is liable for the resulting 
damages. . . . This is so because there is 
in every Government contract, as in all 
contracts, an implied obligation on the 
part of the Government not to willfully 
or negligently interfere with the contrac- 
tor in the performance of his contract. 
. . . When the contract does not specify 
particular dates upon which delivery of 
the material is to be made, the implied 
obligation just referred to is an obliga- 
tion not to willfully or negligently fail 
to furnish the materials in time to be 
installed in the ordinary and economical 
course of the performance of the con- 
tract... . If the Government exerts every 
effort to supply the contractor with the 
necessary materials on time, it cannot be 
held that it has willfully or negligently 
interfered with performance, Otis Wil- 
liams & Co. v. United States, 120 C. Cls. 
249; W. E. Barling v. United States, 126 
C. Cls. 34.8? 


Although the Kiewit case involved a de- 
lay in delivery of materials, it seems prob- 
able that the doctrine there followed will 
be applied in cases of site delays too. 


2138 Ct. Cl. 668, 674-75, 151 F. Supp. 726, 731 
(1957) . 
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III. Recovery of Damages 


A. Claims for Damages for Delay Need 
Not Be Administratively Presented 
for Consideration 


Since claims for unliquidated damages 
based on breach of contract are beyond the 
jurisdiction of administrative officers to 
pay, there is no requirement that they be 
administratively presented for considera- 
tion in advance of suit.®* If they are pre- 
sented, an administrative decision or find- 
ing of fact made with respect to them is 
not final under the disputes clause of gov- 
ernment contracts, which empowers the 
head of the department to determine. with 
finality disputed questions of fact arising 
under the contract."* Similarly, a decision 
made by the contracting officer, or on ap- 
peal, by the head of the department, con- 
cerning the amount of additional time that 
should be granted to a contractor for pur- 
poses of remitting liquidated damages be- 
cause of some delay caused by the govern- 
ment, would not be final under the dis- 
putes clause as a determination of the pe- 
riod for which the government might have 
to respond in damages to the contractor for 
that delay. ‘This is so because the contract 
does not empower the government to fix 
the extent of its own unreasonable delays 
for the purpose of determining unliquidat- 
ed damages in favor of the contractor.® 


B. Types of Damages Recoverable 
for Delays 
In the discussion that follows relating to 
the liability of the government to pay dam- 
ages to a contractor for losses experienced 
as a result of the government's delays, it 
must be clearly understood that the delays 


63Railroad Waterproofing Corp. v. United States, 
133 Ct. Cl. 911, 915-16, 137 F. Supp. 713, 715-16 
(1956) ; Thomas Earle & Sons, Inc. v. United States, 
100 Ct. Cl. 494, 503-06 (1944); Plato v. United 
States, 86 Ct. Cl. 665, 677-78 (1938); Phoenix 
Bridge Co. v. United States, 85 Ct. Cl. 603, 629-50 
(1937); see Allied Contractors, Inc. v. United 
States, 129 Ct. Cl. 400, 406-07, 124 F. Supp. 366, 
369-70 (1954); Langevin v. United States, 100 Ct. 
Cl. 15, 31 (1943). 

64Railroad Waterproofing Corp. v. United States, 
133 Ct. Cl. 911, 915-16, 137 F. Supp. 713, 715-16 
(1956) ; Continental Illinois Nat’l Bank v. United 
States, 121 Ct. Cl. 203, 245-46, 101 F. Supp. 755, 
758-59, cert. denied, 343 U.S. 963 (1952) ; Pottsville 
Cast & Mach. Shops, Inc. v. United States, 121 Ct. 
Cl. 129, 156, 101 F. Supp. 370, 373 (1951) ; Anthony 
P. Miller, Inc. v. United States, 111 Ct. Cl. 252, 330, 
77 F. Supp. 209, 212 (1948); see Allied Contractors, 
Inc. v. United States, 129 Ct. Cl. 400, 406-07, 124 
F. Supp. 366, 370 (1954). 

65Pope v. United States, 75 Ct. Cl. 436, 447-49 
(1932) , cert. denied, 288 U.S. 610 (1933) . 
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referred to are those resulting from acts or 
failure to act on the part of the govern- 
ment in its contracting capacity rather than 
in its sovereign capacity. ‘The government 
occupies the unique position of being both 
a contracting party and a sovereign. As a 
contracting party, the government theo- 
retically enjoys no special benefit under 
the law, and its contract commitments are 
judged by the same principles as_ those 
which ordinarily apply between contract- 
ing parties in private industry.®* In its sov- 
ereign capacity, however, it is not account- 
able for its acts and is not liable in damages 
for delay.** Delays of this later sort which 
have been most frequently experienced have 
been those arising from the difficulty in 
obtaining materials due .to allocation and 
priority systems put into effect by the gov- 
ernment during periods of national emer- 
gency.® 

Damages sustained by a contractor as a 
result of delay on the part of the govern- 
ment will not be denied in the Court of 
Claims on the ground that they are not sus- 
ceptible of indisputable accuracy. ‘The test 
instead requires that the damages be cal- 
culated upon a reasonable basis and, under 
all of the circumstances, reasonably reflect 


66Priebe & Sons, Inc. v. United States, 332 U.S. 
107, 411 (1947) ; United States v. Standard Rice Co., 
323 U.S. 106, 111 (1944) ; Reading Steel Casting Co. 
v. United States, 268 U.S. 186, 188 (1925); New 
York Mail & Newspaper Transp. Co. v. United 
States, 139 Ct. Cl. 751, 759, 154 F. Supp. 271, 276, 
cert. denied, 355 US. 904 (1957); International 
Arms & Fuse Co. v. United States, 73 Ct. Cl. 231, 
238 (1931); Nashville Industrial Corp. v. United 
States, 69 Ct. Cl. 443, 458 (1930); Snyder Corp. v. 
United States, 68 Ct. Cl. 667, 676 (1930). 

67E.g., Horowitz v. United States, 267 U.S. 458, 
461 (1925) ; Barnes v. United States, 123 Ct. Cl. 101, 
124-25, 105 F. Supp. 817, 820 (1952); Ottinger v. 
United States, 116 Ct. Cl. 282, 284, 88 F. Supp. 881, 
882 (1950) (dictum); Clemmer Constr. Co. v. 
United States, 108 Ct. Cl. 718, 721-22, 71 F. Supp. 
917, 919 (1947). In the Ottinger case, however, 
the government was nevertheless held liable, the 
court saying: 

We think that when agents of the Government, 
without justification in statute, executive order, 
administrative discretion or otherwise, engage in 
conduct which is a violation of an express or im- 
plied provision of a Government contract the 
mantle of sovereignty does not give the Govern- 
ment immunity from suit. 

Ottinger v. United States, supra at 285. 

68Myers v. United States, 120 Ct. Cl. 126, 136 
(1951) ; Ross Elec. Constr. Co. v. United States, 111 
Ct. Cl. 644, 662-63, 77 F. Supp. 749, 749-50 (1948) ; 
Clemmer Constr. Co. v. United States, 108 Ct. Cl. 
718, 720-22, 71 F. Supp. 917, 918-19 (1947); J. F. 
Barbour & Sons v. United States, 104 Ct. Cl. 360, 
363-64, 63 F. Supp. 349, 350-54 (1944); Gothwaite 
v. United States, 102 Ct. Cl. 400, 401 (1944). 
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the approximate injury. In arriving at its 
determination, the Court of Claims will 
even draw inferences from the evidence as 
a whole to reach a conclusion in the nature 
of a jury verdict.”° And the court has not 
been unwilling to apportion damages, 
where it is possible to do so in a manner 
which permits the recovery of monies due 
to losses resulting from delays caused by 
the government, and at the same time ex- 
clude those attributable to delays resulting 
from causes for which the government was 
not responsible.” 

While it is not uncommon for contrac- 
tors, when seeking relief before the Court 
of Claims, to include the claims of their 
subcontractors arising out of the same de- 
lays for which the government was respon- 
sible, the claim of the subcontractor may 
be defeated if the subcontract contains 
exculpatory language which would protect 
the general contractor from responsibility 
to the subcontractor because of the govern- 
ment’s delays.** If no exculpatory clause 
exists, the privity between the general con- 
tractor and the United States has been re- 
garded as sufficient to provide standing for 
a subcontractor in the Court of Claims.’ 


C. Types of Costs Recoverable for Delays 

The costs allowable for proven delay are 
many and varied, and only the more com- 
mon types allowed will be mentioned. One 
common type, found in almost all cases in- 


69Hirsch v. United States, 94 Ct. Cl. 602, 631 
(1941) ; Goltra v. United States, 91 Ct. Cl. 42, 74 
(1940) , modified, 312 U.S. 203 (1941); Bradley v. 
United States, 66 Ct. Cl. 551, 556 (1928); Electric 
Boat Co. v. United States, 66 Ct. Cl. 333, 375-76 
(1928) . 

70Western Contracting Corp. v. United States, 
141 Ct. Cl. No. 344-55 (Dec. 3, 1958). 

71Peter Kiewit Sons’ Co. v. United States, 138 
Ct. Cl. 668, 678-79, 151 F. Supp. 726, 733 (1957) ; 
Chalender v. United States, 127 Ct. Cl. 557, 565-66, 
119 F. Supp. 186, 191-92 (1954). 

72F, H. McGraw & Co. v. United States, 131 Ct. 
Cl. 501, 509, 130 F. Supp. 394, 399 (1955); Conti- 
nental Ill. Nat'l Bank v. United States, 121 Ct. Cl. 
203, 244-45, 101 F. Supp. 755, 758, cert. denied, 343 
U.S. 963 (1952); Continental Ill. Nat’l Bank v. 
United States, 112 Ct. Cl. 563, 564-65, 81 F. Supp. 
596, 597 (1949) ; Severin v. United States, 99 Ct. Cl. 
Gane 442-44 (1943), cert. denied, 322 US. 733 
1 ° 
( - Constr. Co. v. United States, 138 Ct. 
Cl. 97, 98-100, 149 F. Supp. 898, 900, cert. denied, 
355 U.S. 826 (1957); Warren Bros. Roads Co. v. 
United States, 123 Ct. Cl. 48, 83-84, 105 F. Supp. 826, 
831 (1952); Anthony P. Miller, Inc. v. United States, 
111 Ct. Cl. 252, 334, 77 F. Supp. 209, 214 (1948) ; 
C. B. Ross Co. v. United States, 109 Ct. Cl. 690, 719, 
74 F. Supp. 420, 424 (1947), cert. denied, 335 U.S. 
813 (1948) ; cf. United States v. Blair, 321 U.S. 730, 
737-38 (1944). 
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volving delay, is the added expense of home 
or general office overhead.** Such expense 
is allocable to a particular contract in the 
ratio that the value of that contract bears 
to the total value of all contracts performed 
in the same period.” Increased field office 
overhead is also frequently recovered,’® as 
is the cost of job supervision, including the 
salaries of the superintendent and other 
straight-time employees.*7 The cost of 
maintaining an organization on the job, 
such as holding men idle in daily expecta- 
tion that the required materials will arive, 
is a proper element of damages,”* and rea- 
sonable equipment ownership expense for 
idle time (presently based upon fifty per- 
cent of rental value) is also allowed.”® ‘The 
cost of storing, protecting, and maintain- 
ing tools and equipment during the delays 
is recoverable.‘ Advances in the price of 


74Reiss & Weinsier, Inc. v. United States, 126 Ct. 
Cl. 713, 721, 116 F. Supp. 562, 567 (1953); Herbert 
M. Baruch Corp. v. United States, 93 Ct. Cl. 107, 
126 (1941); Largura Constr. Co. v. United States, 
88 Ct. Cl. 531, 547 (1939). 

75F, H. McGraw & Co. v. United States, 131 Ct. 
Cl. 501, 512, 130 F. Supp. 394, 400-01 (1955); Hen- 
ry Ericsson Co. v. United States, 104 Ct. Cl. 397, 
427, 62 F. Supp. 312, 326 (1945), cert. denied, 327 
U.S. 784 (1946); Brand Inv. Co. v. United States, 
102 Ct. Cl. 40, 44, 58 F. Supp. 749, 751 (1944) , cert. 
denied, 324 U.S. 850 (1945); Herbert M. Baruch 
Corp. v. United States, 93 Ct. Cl. 107, 126 (1941). 

76F. H. McGraw & Co. v. United States, 131 Ct. 
Cl. 501, 512, 130 F. Supp. 394, 400-01 (1955) ; Lever- 
ing & Garrigues Co. v. United States, 73 Ct. Cl. 566, 
577 (1932). 

77Hirsch v. United States, 94 Ct. Cl. 602, 635 (1941); 
Herbert M. Baruch Corp. v. United States, 93 Ct. 
Cl. 107, 119 (1941); Herbert M. Baruch Corp. v. 
United States, 92 Ct. Cl. 571, 579 (1941); G. 
Schwartz & Co. v. United States, 89 Ct. Cl. 82, 88 
(1939) ; MacDonald Eng’r Co. v. United States, 68 
Ct. Cl. 473, 480 (1939) ; Sobel v. United States, 88 
Ct. Cl. 149, 166 (1938); Plato v. United States, 86 
Ct. Cl. 665, 675 (1938); Carroll v. United States, 
76 Ct. Cl. 103, 129 (1932); Pope v. United States, 
76 Ct. Cl. 64, 100 (1932), cert. denied, 303 U.S. 
654 (1938); Pope v. United States, 75 Ct. Cl. 436, 
444-45 (1932), cert. denied, 288 U.S. 610 (1933) ; 
Levering & Garrigues Co. v. United States, 73 Ct. 
Cl. 566, 577 (1932). 

78Reiss & Weinsier, Inc. v. United States, 126 Ct. 
Cl. 713, 718-19, 116 F. Supp. 562, 566 (1953); Lar- 
gura Constr. Co. v. United States, 88 Ct. Cl. 531, 
547 (1939); Donnell-Zane Co. v. United States, 75 
Ct. Cl. 368, 372 (1932); Levering & Garrigues Co. 
v. United States, 71 Ct. Cl. 739, 757-58 (1931). 

79Warren Bros. Roads Co. v. United States, 123 
Ct. Cl. 48, 82-83, 105 F. Supp. 826, 830-31 (1952) ; 
Henry Ericsson Co. v. United States, 104 Ct. Cl. 
397, 427, 62 F. Supp. 312, 326 (1945), cert. denied, 
$27 U.S. 784 (1946); Brand Inv. Co. v. United 
States, 102 Ct. Cl. 40, 44-45, 58 F. Supp. 749, 751 
(1944) , cert. denied, 324 U.S. 850 (1945) , 

80Herbert M. Baruch Corp. v. United States, 92 
Ct. Cl. 571, 579 (1941); Joplin v. United States, 
89 Ct. Cl. 345, 361-62 (1939) ; Edward E. Gillen Co. 
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materials, as well as wage increases, are also 
compensable,*! as are all forms of insurance 
and additional bond premiums.*? 

If the delay has resulted in inefficiency 
and increased cost through inability to fol- 
low a definite plan of the work, that in- 
creased cost is recoverable.’* Likewise, the 
increased cost of performing work during 
adverse weather conditions that normally 
would not have been experienced, includ- 
ing even temporary heat, has been held to 
be recoverable.** 


IV. Suspension of Work Clause 


Contractors performing construction 
work for the Army, Air Force, Coast Guard, 
or the Atomic Energy Commission, when 
delayed by an act of the government, have 
a great advantage over contractors engaged 
in similar work for the Navy, the Veterans 
Administration, and numerous other gov- 
ernment agencies, because the first group 
has taken affirmative action to assure con- 
tractors of compensation for delays caused 
by the government. 

The relief extended has taken the form 
of a suspension of work clause, in which 
the contracting officer is given the right to 
suspend all or any part of the work for the 
convenience of the government. The clause 
recites that if the suspension lasts an un- 


8iLangevin v. United States, 100 Ct. Cl. 15, 37 
(1943) ; Stapleton Constr. Co. v. United States, 92 
Ct. Cl. 551, 557-59 (1940) ; Rust Eng’r Co, v. United 
States, 86 Ct. Cl. 461, 468 (1938) ; Carroll v. United 
States, 76 Ct. Cl. 103, 129 (1932) ; Donnell-Zane Co. 
v. United States, 75 Ct. Cl. 368, 372 (1932); Lever- 
ing & Garrigues Co. v. United States, 71 Ct. Cl. 739, 
757-58 (1931); Steel Prods. Eng’r Co. v. United 
States, 71 Ct. Cl. 457, 471 (1931). 

82Stapleton Constr. Co. v. United States, 92 Ct. 
Cl. 551, 560 (1940); G. Schwartz & Co. v. United 
States, 89 Ct. Cl. 82, 88 (1939); American Bridge 
Co. v. United States, 72 Ct. Cl. 344, 363 (1931); 
see Herbert M. Baruch Corp. v. United States, $3 
Ct. Cl. 107, 119 (1941). 

s3Langevin v. United States, 100 Ct. Cl. 15, 37 
(1943) ; Edward E. Gillen Co. v. United States, 88 
Ct. Cl. 347, 356 (1939) ; Donnell-Zane Co. v. United 
States, 75 Ct. Cl. 368, 372 (1932). 

84Kirk v. United States, 111 Ct. Cl. 552, 565-67, 77 
F. Supp. 614, 615-16 (1948); Hirsch v. United 
States, 94 Ct. Cl. 602, 635-36 (1941); Stapleton 
Constr. Co. v. United States, 92 Ct. Cl. 551, 559-60 
(1940) ; Ross Eng’r Co. v. United States, 92 Ct. Cl. 
253, 255-56 (1940); G. Schwartz & Co. v. United 
States, 89 Ct. Cl. 82, 88 (1939); Edward E. Gillen 
Co. v. United States, 88 Ct. Cl. 347, 357 (1939) ; 
Largura Constr. Co. v. United States, 88 Ct. Cl. 531, 
547 (1939); Plato v. United States, 86 Ct. Cl. 665, 
676-77 (1938); Karno-Smith Co. v. United States, 
84 Ct. Cl. 110, 124 (1936). 
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v. United States, 88 Ct. Cl. 347, 356 (1939); Ameri- 
can Bridge Co. v. United States, 72 Ct. Cl. 344, 363- 
61 (1931). 
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reasonable length of time, causes the con- 
tractor additional expense, and is not neces- 
sisitated by any fault or negligence of the 
contractor, the stipulated contract price 
shall be increased to compensate for such 
delay.** 

While the language used could be con- 
strued to mean that the relief would not 
be forthcoming in the absence of some 
affirmative order of suspension, the clause 
has not been so construed by the adminis- 
trative boards that have been called upon 
to consider its application. Instead, the po- 
sition has been asserted that where an act 
of the government caused delay, an obliga- 
tion was imposed upon the contracting 
officer to issue the order of suspension, and 
if he failed to do so, the Board would re- 
gard “that as done which should have been 
done.” For instance, in Guerin Bros. the 
Army Board of Contract Appeals* said: 


We hold that where an action by the 
Government through its authorized rep- 
resentatives in the ag aang of the 
contract “unreasonably delays the pro- 
gress of the work and causes additional 
expense or loss to the Contractor” it be- 
comes the duty of the contracting officer, 
under contracts identical with that now 
under consideration, to provide for such 
delays by a suspension order as contem- 
plated by paragraph GC-12, supra, and 
we shall in this case treat that as done 
which should have been done if and 
when the facts so warrant.*? 


The clause is recognized as creating an ex- 
ception to the limitations imposed by the 


85The suspension of work clause as included in 
specifications of the United States Army Corps of 
Engineers provides: 
GC-11. The Contracting Officer may order the 
contractor to suspend all or any part of the work 
for such period of time as may be determined »y 
him to be necessary or desirable for the conven- 
ience of the Government. Unless such suspension 
unreasonably delays the progress of the work and 
causes additional expense or loss to the contrac- 
tor, no increase in contract price will be allowed. 
In the case of suspension of all or any part of 
the work for an unreasonable length of time 
causing additional expense, not due to the fault 
or negligence of the contractor, the Contracting 
Officer shall make an equitable adjustment in 
the contract price and modify the contract ac- 
cordingly. An equitable extension of time for 
the completion of the work in the event of any 
such suspension will be allowed the contractor; 
provided, however, that the suspension was not 
due to the fault or negligence of the contractor. 
86Note that the Army Board of Contract Appeals 
is the forerunner of the Armed Services Board of 
Contract Appeals. 
87Army B.C.A. No. 1551 (1948). 
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Crook, Rice, and Foley decisions of the Su- 
preme Court.** 

Although it has been repeatedly held 
that claims for damages based on delay are 
beyond the jurisdiction of the contracting 
officer to pay, and need not even be sub- 
mitted to him for consideration,*® the legal- 
ity of including in a contract a suspension 
clause which requires the contracting officer 
to make compensation for delay has been 
upheld.°° 

The suspension clause applies to con- 
struction contracts only of the departments 
or agencies referred to above, and to the 
procurement contracts of none. The fact 
that it is found in the construction con- 
tracts of the Army, as administered by the 
Corps of Engineers, and not in the construc- 
tion contracts of the Navy, as administered 
by the Bureau of Yards and Docks, is one 
of the oddities so often faced by a contrac- 
tor doing business with the government; it 
is rendered even more paradoxical by the 
statement of a former Chief of the Bureau 
of Yards and Docks, that the financial risk 
which a contractor undergoes through in- 
terruption or suspension of his work by 
the government should be eliminated. 


88In Basich Bros. Constr. Co., Army B.C.A. No. 
1592 (1949) , which involved a delay by the govern- 
ment in supplying cement, the Board allowed the 
recovery of delay costs under a suspension of work 
clause, saying: 

The Government cites and quotes from the 
cases of H. E. Crook Company, Inc. v. United 
States, 270 U.S. 4; United States v. Howard P. 
Foley Company, Inc., 329 U.S. 64, 4 CCF 60, 193; 
J. J. Kelly Company v. United States, 4 CCF 60, 
215; Realty and Finance Corporation of Virginia, 
7 Comp. Gen. 645 (1928), and United States v. 
Rice Construction Company, 317 U.S. 61, 1 CCF 
396. These cases construe the “Delays-Damages” 
article common to all of them adversely to the 
claimant. These authorities would no doubt be 
controlling in the case involved here, which 
contains the same “Delays-Damages” article but 
for the Article GC-12 (suspension of work clause) 
which is contained in the appellant’s contract 
and was not contained in the cases cited by and 
relied on by the Government... . 
89See notes 59-61 supra. 

9036 Decs. Comp. GEN. 302-03 (1956) , holding: 
There is no legal objection to the inclusion in 
Government contracts of a provision permitting 
changes and suspensions by the Government and 
providing for additional payment therefor. . . . 
Further, we have held that a contract may be 
modified to provide for additional compensation 
to the contractor as reimbursement: for increased 
costs resulting from delays caused by the Govern- 
ment. 
91Rear Admiral J. R. Perry, Chief, Bureau of 
Yards and Docks, in an address to the Associated 
General Contractors of America at New Orleans, 
March 1955: 

[T]here is at present no clause or provision in 
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In 1956 the President directed that a 
comprehensive review be made of govern- 
ment procurement policies and procedures. 
‘There was accordingly created within the 
General Services Administration a Task 
Force for Review of Government Procure- 
ment Policies and Procedures, and a study 
group was appointed to consider and draft 
a uniform suspension of work clause. The 
American Bar Association and the Bar As- 
sociation of the District of Columbia, hav- 
ing passed resolutions calling for the adop- 
tion of a uniform suspension clause, sent 
representatives to appear before the study 
group. After hearings, which extended ov- 
er three months, the study group, on April 
30, 1958, was able to agree upon the lan- 
guage of such a clause.**? The clause as 
drafted by the study group is presently be- 
ing circulated among the departments and 
agencies which are engaged in construction 
work and, if and when it is approved, will 
be embodied in a General Services Admin- 
istration regulation. 


As presently drafted, the suspension 
clause will be mandatory in all construc- 
tion contracts in excess of $10,000. By its 
terms, it will cover any act of delay on the 
part of the government, including direct 
acts of suspension as well as delays result- 
ing from changes and changed conditions. 
If no time is prescribed in the contract for 
the performance of an act by the govern- 
ment, the obligation of the government con- 
cerning time of performance will be gaug- 
ed in the light of what would have been 
reasonable under the circumstances. Und- 
er the proposed clause, no claim would be 
allowed for any costs incurred thirty days 
before written notice to the government 
of the action or failure to act which was 


82This agreement was no inconsiderable accom- 
plishment in view of the divergent views of the 
various departments, as explained in the memo- 
randum accompanying the recommendation, which 
was prepared by Paul H. Gantt, chairman of the 
study group: 
This is a historical report. For the first time 
since 1921 a group of Government procurement 
and construction experts recommends a uniform, 
mandatory “Suspension of the Work” clause. 
This also represents a spectacular reversal in 
policy attitude. It may be recalled that Govern- 
ment-wide efforts to draft a uniform clause com- 
pletely floundered in 1950. 





our contracts for price adjustment in the event of 
unforeseen Government interruption or suspen- 
sion. This lack of an avenue of relief for the 
contractor in the event of such possible occur- 
rences imposes upon him a risk which I believe 
we in Government are obliged to eliminate. 
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causing delay, unless a claim in an amount 
stated was asserted as soon as practicable 
after the delay.®* 

It is particularly important that the pro- 
posed clause expressly states that any dis- 


93Price Adjustment for Suspension, Delay, or 
Interruption of the Work. 

The contracting officer may order the contrac- 
tor in writing to suspend all or any part of the 
work for such period of time as he may deter- 
mine to be appropriate for the convenience of 
the Government. If the performance of all or 
any part of the work is suspended, delayed, or 
interrupted for an unreasonable period of time, 
without the fault or negligence of the contractor, 
by an act of the contracting officer in the admin- 
istration of the contract (including, but not limi- 
ted to, an order to suspend, or an interruption, 
delay or suspension incident to changes or 
changed conditions) or by any failure of the 
Government in the administration of the contract 
to do any act required by this contract within 
the time specified in the contract or, if no time 
is specified, within a reasonable time, an adjust- 
ment shall be made by the contracting officer for 
any increase in the cost of performance of the 
contract (excluding profit) necessarily caused by 
such suspension, delay, or interruption, and the 
contract shall be modified in writing accordingly. 
No adjustment shall be made to the extent that 
performance by the contractor would have been 
prevented by other causes even if the Govern- 
ment’s obligations under the contract had been 
met in a timely manner. No claim under this 
clause shall be allowed (i) for any costs incurred 
more than thirty days before the contractor noti- 
fies the contracting officer in writing of the ac- 
tion or failure to act involved and (ii) unless the 
claim, in an amount stated, is asserted in writing 
as soon as practicable after the termination of such 
suspension, delay, or interruption but not later 
than the date of final settlement of the contract. 
Any dispute concerning a question of fact arising 
under this clause shall be subject to the Dispute 
clause. 
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pute concerning a question of fact arising 
under the same shall be subject to the dis- 
putes clause. Thus, the contracting officer 
is given the right to determine the amount 
of the adjustment, subject to appeal to the 
head of the department. The action of the 
head of the department is, in turn, subject 
to review by the Court of Claims under 
the same conditions as previously related. 
Unless the notice, claim, decision of the 
contracting officer, appeal to the head of 
the department and decision by the head 
of the department in a disputed case all oc- 
cur in the manner provided for in the con- 
tract, the contractor will have failed to ex- 
haust his administrative remedy, and the 
Court of Claims would be powerless to ex- 
tend relief. 


The fate of the proposed uniform sus- 
pension clause, presently undergoing con- 
sideration, is of course unknown; but it is 
this writer’s opinion that this clause, or one 
closely following it, will probably be adopt- 
ed in the near future. It should serve to 
eliminate many of the legal difficulties 
which prevail today where governmental 
delay is necessarily predicated upon breach 
of contract. In addition to providing a con- 
tractor with an expeditious remedy, it 
should also result in long-range savings to 
the government through the submission of 
lower bids which will no longer have to 
take into account the hazards attendant 
upon governmental delays in the perform- 
ance of contracts. 


%4See note 14 supra. 
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Liability Insurance Under Massachusetts Law 


WarreEN G. REED 
Boston, Massachusetts 


IABILITY insurance today is written to 

cover practically every tort liability 
for the negligent causing of bodily injuries 
and property damage. It is a vast industry. 
Without its protection by spreading of risk 
through what Winston Churchill calls the 
magic of the averages, there is no doubt 
that the great industrial progress of the 
country would have been impossible. 

Insurance companies are constantly de- 
signing new forms to fill new needs and to 
meet changed conditions. Nevertheless, 
it is surprising how similar all liability 
coverages are in their basic features. 

It should not be assumed that it is a 
problem, to recover from the insurer every 
time a judgment is obtained against the in- 
sured. In the vast majority of cases, the 
insurer pays without any question. How- 
ever, in a business so huge, involving as it 
does complicated contracts and a consider- 
able body of regulatory statutes, there are 
bound to be a great variety of questions 
which must be resolved by the courts. 

It is the hope of the writer to outline 
some of the important principles and prob- 
lems. Such an outline is perforce compre- 
hensive and cannot be exhaustive in scope 
or citation of authority.? 


I. History 

Historically, liability insurance evolved 
because there was an economic need for it. 
The propriety of issuing policies indemni- 
fying one for the consequences of one’s 
own negligence was established before the 
turn of the century.'a Early policies were 
policies of indemnity in which the injured 

arty had no interest.” 

In 1914 this was changed by the enact- 
ment by the General Court of chapter 464, 
which contained the essential provisions of 
what are now G.L. c. 175, secs. 112 and 113, 
and G. L. c. 214, sec. 3(10), which are the 
sections fundamental to all bills brought 


1Inasmuch as this article is written chiefly for 
Massachusetts lawyers, Massachusetts authorities 
are cited when any were found. 

1aEmployers’ Liability v. Merrill, 155 Mass. 404, 
29 N.E. 529, (1892). 

2Bain v. Athins, 181 Mass. 240, 63 N.E. 414; Con- 
nolly v. Bolster, 187 Mass. 266, 72 N.E. 981; Davi- 
son v. Maryland Casualty, 197 Mass. 167, 83 N.E. 
407; Brugette v. Sandini, 291 Mass. 373, 376, 197 N. 
E. 29. 
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by injured parties to reach and apply lia- 
bility insurance policies. 

The effect of G.L. c. 175, secs. 112 and 
113 is to relieve the insured of the necessity 
of satisfying the judgment recovered 
against him, before being able to recover 
against the insurer upon a policy insuring 
against the loss established by the judg- 
ment, and to enable the judgment creditor 
to secure the application of the insurance 
money upon his judgment without such 
proof.* 

The idea that a liability policy was a 
private contract between the parties was 
again markedly departed from in 1925 by 
the enactment of the so-called compulsory 
motor vehicle insurance law, effective Jan- 
uary 1, 1927.4 

“The purpose of the compulsory motor 
vehicle insurance law is not, like ordinary 
insurance, to protect the owner or operator 
alone from loss, but rather to provide com- 
pensation to persons injured through the 
operation of the automobile insured by the 
owner.”5 The persons to be protected are 
travelers upon the highways.® 


4 *Kana v. Fishman, 276 Mass. 206, 210, 176 N.E. 
9 

4Acts of 1925, c. 346. 

5Wheeler v. O’Connell, 297 Mass. 549, 553, 9 N.E. 
2d 544. 

6Service Mutual v. Aronofsky, 308 Mass., 249, 
252, 31 N.E. 2d 837. 
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In contrast to the compulsory law, it 
should be kept in mind that it is funda- 
mental under noncompulsory liability cov- 
erages, the rights of the judgment creditor 
“are derivative from the insured and any 
defences that the insurer may have against 
the insured are — applicable against” 
the judgment,creditor. In other words, the 
judgment creditor’s rights against the com- 
pany rise no higher than those of the in- 
sured.’ 


II. Features of Liability Insurance 
Generally 


A, Obligations of Insurer 
1. Defense 


The insurance contract obligates the in- 
surer to “defend any suit against the in- 
sured alleging such injury, sickness, dis- 
ease or destruction and seeking damages 
which are payable under the terms of this 
policy, even if any of the allegations of the 
suit are groundless, false or fraudulent.” 

The obligation to defend is determined 
by the allegations of the complaint.® 
“Where an action against the insured is 
ostensible within the terms of the policy, 
the insurer, whether it assumes the defense 
or refuses to assume it, is bound by the 
result of that action as to all matters there- 
in decided which are material to recovery 
by the insured in an action on the policy 
. . . This does not mean that the insurer 1s 
barred from setting up in an action against 
it any matter constituting a defence and 
not already determined in the original ac- 
tion.”® 

Thus an insurer is not barred from set- 
ting up in the suit to reach and apply a 
non-compulsory policy, that the injuries 
were not accidentally sustained’ that there 
was late notice;™ that the injuries were 
caused by a motor vehicle which it did not 
insure;?? or that a vehicle was being used 
as a livery conveyance."* 


7Cassidy v. Liberty Mutual, (1958) 154 N.E. 2d 
$53; Polito v. Galluzzo, 337 Mass. 360, 363, 149 N.E. 
2d 375; Salonen v. Paanenen, 320 Mass. 568, 575, 71 
N.E. 2d 227. 

8Fessenden School v. American Mutual, 289 Mass. 
124, 130, 193 N.E. 558; Miller v. U.S.F. and G., 291 
Mass. 445, 448, 197 N.E. 75; Sheehan v. Goriansky, 
321 Mass. 200, 203, 72 N.E. 2d 538. 

9Miller v. U.S.F. and G., 291 Mass. 445, 448-449, 
197 N.E. 75; Sciaraffa v. Debler, 304 Mass. 240, 23 
N.E. 2d 111. 

10Sontag v. Galer, 279 Mass., 309, 181 N.E. 182. 

11Phillips v. Stone, 297 Mass. 341, 8 N.E. 2d 890; 
Miller v. U.S.F. and G., 291 Mass. 445, 191 N.E. 75. 

12Sweeney v. Frew, 318 Mass. 595, 63 N.E. 2d 350. 

13Lodge v. Bern, 328 Mass. 42, 101 N.E. 2d 748. 


INSURANCE COUNSEL JOURNAL 


Page 433 


The insurer expressly obligates itself to 
defend lawsuits. If it does not settle, it 
must defend. And in defending, the insur- 
er must “do a workmanlike job and use 
reasonable and appropriate care and skill 
in doing it”. This is the obligation “whe- 
ther the work consists in building a house, 
repairing an automobile, treating a pa- 
tient or defending against a claim or a 
lawsuit”. If the insurer is negligent in this 
regard, it is liable in contract or tort.™ 

This right of defense is “inserted primar- 
ily for the benefit of the insurer in the 
sense that where there is a conflict of inter- 
est between insurer and insured, the insur- 
er may exercise the right to defend for its 
own advantage even though from the stand- 
point of the insured a different course 
would have been preferable”.15 

Occasionally the question arises whether, 
after the limits of the — are exhausted, 
the insurer is still obligated to defend. 
There is no decision on this in Massachu- 
setts. In 1939 the Supreme Court of New 
Hampshire held there was no further duty 
to defend in such a case.1* This seemed 
to be a sound conclusion, but cases follow- 
ing that were not in harmony." 


Because of the confusion on this subject, 
the wording of standard policies was, in 
1955, changed to read, “With respect to 
such insurance as is afforded by this poli- 
cy, the company shall (a) Defend any suit 
...”. This was done to make it clear that 
the obligation to pay and the obligation to 
defend are interdependent. Presumably 
this language will serve to clear up this 
vexed matter.’8 


Even if the limits are exhausted, for ex- 
ample by the payment in two of several 
pending suits, this does not mean that the 
insurer can simply bow out in the middle 


14Abrams v. Factory Mutual, 298 Mass. 141, 143, 
10 N.E. 2d 82; Damiano v. National Grange, 316 
Mass., 626, 56 N.E. 2d 18. 

15Abrams v. Factory Mutual, 298 Mass. 141, 143, 
10 N.E. 2d 82. 

16Lumberman’s v. McCarthy, 90 N.H. 320 8A. 
2d 750, 126 A.L.R. 894. 

17American Employers v. Goble Aircraft (1954) 
131 N.Y.S. 2d 393; American Casualty v. Howard 
(CA4) (1951) 187 F. 2d 322; Anchor Casualty v. 
McCaleb (CA5) (1949) 178 F. 2d 322; Denham v. 
LaSalle Hotel (CA7) (1948) 168 F. 2d 576. 

Compare: Financial Indemnity v. Colonial In- 

surance 281 P. 2d 833 (Calif. 1955); Indemnity 

of North America v. Hawk-Eye Security 8 Cir., 

1958, 260 F. 2d 361. 

18See: DesChamps, “The Obligation of the Insur- 
er to Defend Under Casualty Insurance Policy Con- 
tracts” Insurance Counsel Journal, October 1959, p. 
580 at 582. 
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of the other suits to the insured’s detri- 
ment.! 


2. Payment 


The obligation of the insurer to pay 
needs little elaboration. The limits nor- 
mally control the extent of this obligation. 
For example, if a wife collects $5,000 under 
a $5,000/$10,000 policy, the husband can- 
not then collect for consequential dam- 
ages.°° 

Liability policies often expressly provide 
that there are obligations, over and above 
the limits, to pay (a) expenses incurred by 
the company, costs taxed against the in- 
sured and interest after entry of judg- 
ment,?! (b) premiums on appeal bonds, (c) 
immediate medical and surgical expenses, 
and (d) reasonable expenses, other than 
loss of earnings, incurred by the insured at 
the insurer's request. 


B. Right of Insurer to Settle 


The importance of the settlement provi- 
sions of the policy arises when the amount 
paid in settlement or as a result of judg- 
ment is above the policy limit, thus sub- 
jecting the insured to liability. In such 
cases, the insured often naturally seeks to 
hold the insurer. 

A careful article in the Harvard Law Re- 
view covers a great variety of situations and 
cites many cases.*? In Massachusetts the 
basic rules are laid down in a few decis- 
sions. 

In contrast to the obligation in liability 
policies to defend and to pay, the policy 
does not obligate the insurer to settle. 
“Settlement is optional with the insurer. 
Although the insured may be prejudiced 
by the insurer’s refusal to accept an advan- 
tageous offer, yet we think that the policy 
entrusts the matter of settlement to the 
judgment of the insurer, and that its judg- 
ment, exercised in good faith is final.” 

The insured need not be informed of 
the settlement.** 

Massachusetts does not hold the insurer 


19Tbid. pp. 583, 584. 

20§altzberg v. Lumbermans’ 326 Mass. 351, 91 
N.E. 2d 269, a case under compulsory, but pre- 
sumably applying to liability policies generally. 

21Blair v. Travelers, 291 Mass. 432, 197 N.E. 60. 

22Keeton “Liability Insurance and Responsibility 
for Settlement”, 67 Harvard L. R. 1136. 

234brams v. Factory Mutual, 298 Mass. 141, 145, 
10 N.E. 2d 82; Long v. Union Indemnity, 277 Mass. 
428, 430, 178 N.E. 737. 

24Service Mutual v. Aronofsky, 308 Mass. 249, 252, 
31 N.E. 2d 837. 
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which settles to the standard of due care 
which a reasonably prudent person would 
use from the standpoint of the insured. 
The test is rather good faith. In other 
words, Massachusetts follows the “good 
faith rule” rather than the “negligence 
rule”. 

“To mitigate the danger, however, that 
the insurer will favor its own interest to 
the exclusion of the insureds’, good faith 
requires that it make the decision (whe- 
ther to settle a claim within the limits of 
the policy or to try the case) as it would if 
no policy limit were applicable to the 
claim. Good faith requires that it exercise 
common prudence to discover the facts as 
to liability and damages upon which an in- 
telligent decision may be based. The in- 
surer will not be held to prophesy; but it 
will not be excused for indifference.”2¢ 

Where it is apparent that the claims will 
exceed the policy limits, is the insurer 
bound by any order in settling them? Do 
the claimants have a right to the insurance 
proceeds before obtaining a judgment? 

The answer is that before judgments are 
obtained, the insurer may settle claims as 
it sees fit, even up to the limits of the poli- 
cy. This applies to compulsory and, wou!d 
seem to apply a fortiori, to non-compulsory 
coverages.** The amount of the policy is 
not a fund in which claimants have a right 
prior to their obtaining judgments. 


C. Obligations of Insured 


1. Misrepresentation and Breach of 
Warranty 


G.L. c. 175, sec. 186 provides: 

“No oral or written misrepresentation 

or warranty made in the negotiation of a 
policy of insurance by the insured or in 
his behalf shall be deemed material or 
defeat or avoid the policy or prevent its 
attaching unless such misrepresentation 
or warranty is made with actual intent 
to deceive, or unless the matter misrep- 
resented or made a warranty increased 
the risk of loss.” 

It is to be noted that the misrepresenta- 
tion and breach of warranty referred to 
are those “made in the negotiation” of a 
policy. 

It has been held that failure to lock a 
cargo compartment of a truck** and the 


25Murach v. Mass. Bonding, (1959), 158 N.E. 
2d 338. 

26Murach v. Mass. Bonding, (1959), 158 N.E. 2d 
338. 
27 Brugette v. Sandini, 291 Mass. 373, 197 N.E. 29. 
°sBolta v. Lowell, 304 Mass. 426, 23 N.E. 2d 873. 
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failure to observe the provision in a burg- 
lary policy that the insured and another 
employee will be on the premises*®® in- 
creased the risk of loss. The statute does 
not apply when there is a breach of con- 
dition.*° Nor does it apply where an en- 
dorsement makes it plain there is no cover- 
age while the motor vehicle is used in a 
certain way.*! 
2. Notice 

Liability policies commonly require, as 
a condition, that notice of the accident 
with particulars be given to the insurer “as 
soon as practicable”. In addition such poli- 
cies require, also as a condition, that if 
claim is made or suit is brought, the de- 
mand, notice, summons or other process be 
forwarded immediately. 

“Notice of an accident is required in or- 
der to give the insurer an opportunity to 
investigate the cause and nature of a claim 
while the facts are still fresh in the minds 
of the parties.”*? 

Just how soon is “as soon as practicable”? 
No exact answer can be given, because 
each case depends upon its facts. However, 
with no extenuating circumstances, a find- 
ing that notice of accident 18 days after 
knowledge was not “as soon as practicable,” 
was “warranted if not required”.*? A delay 
of 46 days was fatal as matter of law,** as 
was a delay of four months.** 

The insured’s “belief that the accident 
did not come within the coverage of the 
policy or that no claim would be made did 
not excuse her from giving the company 
written notice of the accident . . .”*¢ 

It is equally important for the insured 
to fulfill the other condition with regard 
te forwarding to the insurer immediately 
every demand, notice, summons or other 
process. This condition applies to an un- 
named insured under a non-compulsory 
policy as well as the named insured.*? 


29Goldstein v. Royal, 297 Mass. 55, 7 N.E. 2d 420. 

30Faris v. Travelers, 278 Mass. 204, 179 N.E. 605. 

Compare: Cassidy v. Liberty Mutual, 154 N.E. 2d 

353. 

31§ouza v. Car and General, 281 Mass. 117, 183 
N.E. 140. 

32Segal v. Aetna, sic 337 Mass. 185, 188-189, 148 
N.E. 2d 659. 

33Phillips v. Stone, 297 Mass. 341, 343, 8 N.E. 2d 
890. 

34Depot Cafe v. Century Indemnity, 321 Mass. 
220, 72 N.E. 2d 533. 

25§egal v. Aetna, 337 Mass. 185, 189, 148 N.E. 2d 
659. 

36Segal v. Aetna, 337 Mass. 185, 189, 148 N.E. 2d 
659. 

370’Kane v. Travelers’, 337 Mass. 182, 148 N.E. 2d 
397. 
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Giving prompt notice of the accident is 
not enough. And it is not for the judg- 
ment creditor “to assert that the company 
may not have been prejudiced by failure 
to receive the summons ‘immediately’ as 
stipulated.”** 


3. Cooperation 
Liability policies customarily provide 
under “Conditions”: 


“The insured shall cooperate with the 
company and, upon the company’s re- 
quest, attend hearings and trials and as- 
sist in making settlements, receiving and 
giving evidence, obtaining the attend- 
ance of witnesses and in the conduct of 
any legal proceedings in connection with 
the subject matter of this insurance. 
The insured shall not, except at his own 
cost, voluntarily make any payment, as- 
sume any obligation or incur any ex- 
pense other than for such immediate 
medical and surgical relief to others as 
shall be imperative at the time of the ac- 
cident.” 


It is important for the insured to un- 
derstand his duties because, “Cooperation 
with the insurer is one of the conditions 
of the policy. When the condition was 
broken, the policy was at an end, if the in- 
surer so elected. The case is not one of 
the breach of a mere covenant, where the 
consequences may vary with fluctuations 
of the damage. There has been a failure 
to fulfill a condition upon which obliga- 
tion is dependent.”*® 

“That an insurer may terminate its lia- 
bility under a policy if the insured com- 
mits a material breach .of the cooperation 
clause contained in it is well settled. And 
the insurer need not show that it was pre- 
judiced by the breach.”*° 

The cooperation clause binds the omni- 
bus insured as well as the named insured.** 

To fulfill this condition, the insured 
must be continually cooperative.** In giv- 
ing statements, as well as in answering in- 
terrogatories and testifying, the insured 
must be truthful. It is immaterial “whe- 
ther the intentionally false statement be an 


38Potter v. Great American, 316 Mass. 155, 157, 
55 N.E. 2d 198. 

39Cardozo C. J. in Coleman v. New Amsterdam, 
247 N.Y. 271, 276, 160 N.F. 367 quoted in Polito v. 
Galluzzo, 337 Mass. 360, 364, 365. 149 N.E. 2d 375. 

407mperiali v. Pica, (1959) 156 N.FE. 2d 44. 

41Williams v. Travelers, 330 Mass. 476, 115 N.F. 
2d 378.- 

42Williams v. Travelers, 330 Mass. 476, 479, 115 
N.E. 2d 378. 
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overstatement or understatement of the 
facts bearing upon liability. Cooperation 
requires that there must be an effort to 
tell the truth no matter who is helped or 
hurt. There is nothing more mischievous 
in litigation or destructive to the adminis- 
tration of justice than the deliberately un- 
truthful witness, be he apparently aiding 
in preparation for trial or committing per- 
jury on the stand.”* 

Thus the giving of a false statement to 
an investigator of the insurer, which state- 
ment is later repudiated at a trial before 
an auditor, may be a breach of the cooper- 
ation, giving the insurer the right to with- 
draw.‘* 

However, a “misstatement concerning a 
trivial or inconsequential matter or an hon- 
est mistake would not constitute a breach 
of the cooperation clause. It would not be 
unusual to find minor discrepancies be- 
tween a written statement made a few days 
after an accident and the testimony of a 
reliable witness under oath a few years 
thereafter.”*5 

The “disappearance of the insured and 
his failure to notify the insurer of the 
change of address” are material breaches of 
the cooperation clause and warrant a dis- 
claimer.*® Failure to appear at an audi- 
tor’s hearing may be a breach of the coop- 
eration condition.*? 

The failure to respond to a demand to 
admit facts under G. L. c. 231, sec. 69 and 
to communicate with the attorneys han- 
dling a non-compulsory case may be failure 
to cooperate.** 

The obligation to cooperate carries with 
it an obligation on the part of the insurer. 
“The insured must cooperate, but the in- 
surer is under a duty to exercise diligence 
and good faith in bringing it about. The 
demand for cooperation must not be un- 
reasonable.” There is the additional cir- 
cumstance that the attorney “is an attorney 
for both insurer and insured and owes to 
each a duty of good faith and due diligence 


43§earls v. Standard Accident, 316 Mass. 606, 609, 
56 N.E. 2d 127. 

41Cassidy v. Liberty Mutual, (1958) 154 N.E. 2d 
$53: Gleason v. Hardware Mutual, 331 Mass. 703, 
122 N.E. 2d 381; Salomen v. Paanenen, 320 Mass. 
568, 71 N.E. 2d 227; Sanborn v. Brunette, 315 Mass. 
231, 52 N.E. 2d 384. 

45Williams v. Travelers, 330 Mass. 476, 479, 115 
N.E. 2d 378. 

46Polito v. Galluzzo, 337 Mass. 360, 363, 149 N.E. 
2d 375. 

47Birnbaum v. Pamoukis, 301 Mass. 559, 17 N.E. 
2d 885. 

48Imperiali v. Pica, (1959) 156 N.E. 2d 44. 
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in the discharge of his duties. The rights 
of one cannot be subordinated to those of 
the other.”’49 


D. Waiver and Estoppel 


“Tt is well settled in this Commonwealth 
that an insurer, after having acquired in- 
formation sufficient to warrant a disclaim- 
er of liability, cannot continue in defense 
of an action and, upon the rendition of an 
unfavorable decision, then be heard to say 
it is not liable. .... The reason for this 
rule, which rests upon estoppel or waiver, 
is that, having led the assured to rely exclu- 
sively on its protection during the period 
when he might have protected himself, an 
insurer cannot, in fairness, thereafter with- 
draw that protection.”®° 

In order to protect itself in such circum- 
stances, the insurer can withdraw from the 
case after investigation,®! or it can continue 
to handle the case under a non-waiver 
agreement, or under a reservation of rights 
letter.®2 

In handling under a reservation of 
rights, the insurer cannot insist upon re- 
taining control of the defense. It must off- 
er the defense to the insured.®? 


If the insurer before trial has knowledge 
of facts which would warrant a disclaimer, 
it cannot wait until after the verdict before 
making a disclaimer. This is not exercis- 
ing “good faith and due diligence”.®4 

One question of some difficulty is: When 
did the insurer acquire information suffi- 
cient to warrant a disclaimer? In the han- 
dling of claims and litigation, the facts are 
often confused; conflicting statements may 
be given; or there may be a failure to co- 
operate during trial.°5 In such cases the 
insurer is given a reasonable time to act 
after the facts are clear. The law does not 
regard estoppels with favor.°* And the 
burden is on the party who contends there 


49Imperiali v. Pica, (1959) 156 N.E. 2d 44. 

50Salonen v. Paanenen, 320 Mass. 568, 572, 71 
N.E. 2d 227. 

51Phillips v. Stone, 297 Mass. 341, 8 N.E. 2d 890. 

52Salonen v. Paanenen, 320 Mass. 568, 71 N.E. 2d 
227. 

53§alonen v. Paanenen, 320 Mass. 568, 574, 71 
N.E. 2d 227. 

54Sanborn v. Brunette, 315 Mass. 231, 237, 52 
N.E. 2d 384; Polito v. Galluzzo, 337 Mass. 360, 365, 
149 N.E. 2d 375; Klifbeck v. Dous, 302 Mass. 383, 
19 N.E. 2d 308; Daly v. Employers’, 269 Mass. i, 
168 N.E. 111. 

55Birnbaum v. Pamoukis, 301 Mass. 559, 563, 17 
N.E. 2d 885. 
‘ — v. Frew, 318 Mass. 595, 599, 63 N.E. 2d 
OV. 
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has been a waiver by the conduct of agents 
of the insurer.*? 

Another instance of estoppel working 
against an insurer is where an adjuster so 
deals with an injured party that the insur- 
er is estopped to assert the statute of limi- 
tations.** 


E. Caused by Accident 


Liability policies commonly require that 
personal injuries and property damage be 
“caused by accident”. Exception to this 
requirement are in the compulsory motor 
vehicle coverage, which does not mention 
caused by accident®® and in certain cover- 
ages currently written on an “occurrence” 
basis. 

The significance of the phrase “caused 
by accident” arises usually in two situa- 
tions, (1) where the injuries were inten- 
tionally inflicted, and (2) where the injur- 
ies did not have suddenness or definiteness 
in time. 

In Massachusetts, injuries may be acci- 
dental from the point of view of injured 
person, yet they are not “caused by acci- 
dent” if the person causing them, intended 
to do so.*®a_ Many other states do not fol- 
low this distinction.*° The important 
question in Massachusetts is, what was the 
will of the person by whose agency the in- 
juries were caused?*! There is no coverage 
whether the person causing the accident is 
the insured or his agent.*? 

Indeed, except as to compulsory motor 
vehicle insurance® it is against public pol- 
icy to insure a person against his own wil- 
ful or intentional wrongs.** Presumably 
this public policy does not apply to inten- 
tional wrongs committed by others, for 
which the named insured is responsible. 
Liability policies often provide, “Assault 
and battery shall be deemed an accident 
unless committed by or at the direction of 
the insured”. However, regardless of pub- 
lic policy in such cases, the Supreme Judi- 


57Potter v. Great American, 316 Mass. 155, 158, 
55 N.E. 2d 198. 

58MacKeen v. Kasinskas, 333 Mass. 695, 132 N.F. 
2d 732. 

59G.L. c. 90, sec. 34A. 

59aSontag v. Galer, 279 Mass. 309, 312, 313, 181 
N.E. 182. 

60e.¢., Lee v. N.Y. Life, 310 Mass. 370, 38 N.E. 2d 
$33, referring to the law of Maine. 

61Sontag v. Galer, 279 Mass. 309, 312, 313, 181 
N.E. 2d 182. 

62Bowen v. Lloyds, (1959) 162 N.E. 2d 65. 

63Wheeler v. O’Connell, 297 Mass. 549, 554, 8 
N.E. 2d 179. 

64Sheehan v. Goriansky, 321 Mass. 200, 203, 72 
N.E. 2d 538. 
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cial Court has, as has been noted, recently 
said that the rule of Sontag v. Galer ap- 
plies even though the assault was com- 
mitted by an employee. 

Even though the phrase “caused by acci- 
dent” does not cover wilful or intentional 
wrongs, it may cover wanton or reckless 
conduct, which is distinguishable from wil- 
ful or intentional conduct in that the ac- 
tor, in wanton and reckless conduct, does 
not intend the harm which results. The 
harm was only “constructively intention- 
al”. 

Another problem sometimes arises con- 
cerning the word “accident”. Was there 
one accident or were there several? 

In St. Paul—Mercury Indemnity v. Rut- 
land, 5, Cir., 1955, 255 F. 2d 689, the policy 
was limited to $5,000 for each accident. 
Insured’s truck negligently collided with a 
freight train, derailing the train and caus- 
ing damage exceeding $58,000 to 16 cars be- 
longing to 14 separate owners, and to the 
contents belonging to numerous shippers, 
and to the roadbed. The court held there 
was one accident and insurer’s liability was 
limited to $5,000. 

There are several cases along the same 
line®* and at least one case tending the 
other way.® 


F. Death of Insured 


After the death of the named insured, a 
motor vehicle liability policy, compulsory 
and non-compulsory, covers, as named in- 
sured, the named insured’s spouse and the 
named insured’s executor or administra- 
tor, and also, as an insured, any person 
having proper temporary custody of the 
motor vehicle.® 

Other liability coverages cover the exe- 
cutor or administrator on the death of the 
insured. 


G. Res Judicata 


The question has arisen whether a judg- 
ment in a suit to reach and apply is res 
judicata, barring an insured from suing 
a liability insurer in contract. It has been 


65Sheehan v. Goriansky, 321 Mass. 200, 204-205, 
72 N.E. 2d 538. 

66Barrett v. Iowa National Mutual, 9 Cir., 1959, 
264 F. 2d 224; Truck Insurance Exchange v. Rohde, 
(1956) 49 Wash. 2d 465, 303 P. 2d 659; Tri-State 
Roofing v. New Amsterdam (1955) (U.S. D.C., W. 
D. Penn.) 139 F. Supp. 193; Denham v. Lasalle 
Hotel, 7 Cir., 1948, 168 F. 2d 576; Hyer v. Inter-In- 
surance Exchange (1926) 246 P. (Cal. App.) 1055. 

See: 55 A.L.R. 2d 1300. 

67Anchor Casualty v. McCaleb, 5 Cir., 1949, 178 
F. 2d $22. 

68G.L. c. 175, sec. 113A (6). 
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held that such a judgment is not a bar be- 
cause the insured and the insurer were 
not adversary parties.®® 


III. Particular Coverages 


A. Compulsory Motor Vehicle Insurance 


What is popularly know as a compulsory 
policy is, in reality, a combination of com- 
pulsory coverage,—Coverage A,—and sever- 
al other coverages which are non-compul- 
sory. It is a formidable document with 
some 26 Exclusions and some 24 Condi- 
tions. 

The compulsory coverage is governed to 
a large degree by statute.7° In keeping 
with the broad purposes of the statutes to 
protect travelers upon the ways of the 
Commonwealth, rather than simply to pro- 
tect the owner or operator from loss, there 
are, in the basic statutes and in the judicial 
interpretations of them, certain peculiar- 
ities. 

In the first place, the compulsory cover- 
age, by its terms, covers not only the named 
insured (owner), but also any other person 
“responsible for the operation of the in- 
sured motor vehicle with the express or im- 
plied consent of the named insured.” 
This unnamed insured has contractual 
rights*? and duties** with respect to the in- 
surer similar to those of the named insured. 

This omnibus clause, so-called, is broad- 
er than that in non-statutory motor ve- 
hicle liability coverages, where the test is 
“permissive use”; that is the actual use of 
the motor vehicle at the time of the acci- 
dent must be by the named insured, his 
spouse residing in the same household “or 
with the permission of either’’.”* 

The compulsory coverage, on the other 
hand, because of its dominant purpose to 
protect travelers on the highway, has been 
interpreted as covering a bailee who has 
violated his bailment.*® 

“Responsibility for operation of the mo- 
tor vehicle accompanying possession con- 
ferred by the owner is the test, not whether 


69Gleason v. Hardware Mutual, 324 Mass. 695, 
88 N.E. 2d 632, S.C. 329 Mass. 56, 106 N.E. 2d 266. 

70G.L. c. 90, sec. 34A; c. 175, sec. 113A. 

71G.L. c. 90, sec. 34A. 

72Crompton v. Lumberman’s, 333 Mass. 160, 129 
N.E. 2d 139, S.C. 334 Mass. 207, 135 N.E. 2d 14. 

73Williams v. Travelers, 330 Mass. 476, 115 N.E. 
2d 378. 

74Blair v. Travelers, 291 Mass. 432, 436, 197 N.E. 
60. 

750’Roak v. Lloyd’s Casualty, 285 Mass. 532, 189 
N.E. 571; Buckley v. Aetna, 297 Mass. 395, 8 N.E. 
2d 748. 
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the particular operation was with the ex- 
press or implied consent of the owner.”¢ 

Compulsory insurance does not cover one 
who takes a car contrary to instructions, 
however,” or, of course a thief. 

Questions arise from time to time as to 
how far the “implied conserft” goes. These 
are often cases where the permission to use 
the car goes through several persons.”® 

The last Report of the Judicial Council 
considers a broad definition of “implied 
consent” in these cases.7® 

Although the compulsory law has gener- 
ally been broadly construed, it does not 
cover a suit by the named insured against 
the unnamed insured.*° Nor does it cover 
such a suit for the death of the named in- 
sured under G. L. c. 299, sec. 5.8 

The compulsory law covers wilful or in- 
tentional acts on the part of the named o1 
other insured.*? 

In accordance with G.L. c. 175, sec. 
113A(5), the compulsory coverage provides 
that “no statement made by the insured or 
on his behalf, either in securing the policy 
or in securing the registration—no violation 
of the terms of the policy, and no act or de- 
fault of the insured, either prior or subse- 
quent to the issue of the policy, shall oper- 
ate to defeat or avoid the policy so as to 
bar recovery—by a judgment creditor. . .” 

It will be observed that although the 
judgment creditor’s rights are not merely 
derivative, as in other liability coverages, 
and can rise higher than those of the in- 
sured** as for example where the insured is 
guilty of failure to give proper notice or 
of failure to cooperate, yet if the insurer 
does have to pay in these circumstances, 
it has a right against the insured.* 

There are several other unusual features 
of the compulsory law which may be men- 
tioned. The law applies only to accidents 


76O’Roak v. Lloyds Casualty, 285 Mass. 532, 536, 
538, 189 N.E. 571. 

77Gearin v. Walsh, 299 Mass. 145, 12 N.E. 2d 66. 

7Se.g. Johnson v. O’Lalor, 279 Mass. 10, 180 N.E. 
525; Novo v. Employers, 295 Mass. 232, 3 N.E. 2d 
Pe Woznicki v. Travelers, 299 Mass., 244, 12 N.E. 
2d 876. 

79Mass. Law Q Vol. XLIV, No. 4, p. 14. 

SOMcBey v. Hartford Accident, 292 Mass. 105, 197 
N.E. 516. 

810liveria v. Preferred Accident, 312 Mass. 426, 
45 N.E. 2d 263. 

82Wheeler v. O’Connell, 297 Mass. 549, 9 N.E. 2d 
549. 

83Cassidy v. Liberty Mutual, (1958) 154 N.E. 2d 
353; Wheeler v. O’Connell, 297 Mass. 549, 554, 9 
N.E. 2d 549. 

84Service Mutual v. Aronofsky, 308 Mass. 249, 31 
N.E. 2d 837; O’Brien v. Ready, 331 Mass. 204, 209, 
118 N.E. 2d 98. 
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occurring upon the “ways” of the Common- 
wealth. A road in a veterans’ housing de- 
velopment is a “way”.** And so is a rotary 
traftic circle.“* A driveway is not.*' Nor 
is a park owned by a town and used for 
parking.*s However, if a vehicle is on a 
way, the compulsory insurance covers in- 
juries to a person 7 feet off, injured by a 
protruding tail board.*® 

Excepted from compulsory insurance is 
coverage for liability to “guest occupants,” 
defined as “any person, other than an em- 
ployee of the owner or registrant of a mo- 
tor vehicle or of a person responsible for 
its operation with the owner's or regis- 
trant’s express or implied consent, being 
in or upon, entering or leaving the same, 
except a passenger for hire in the case of 
a motor vehicle. registered as a taxicab or 
otherwise for carrying passengers for 
hire.”® “Guest occupant” is therefore quite 
different from a common-law “guest”.®! A 
trespasser may be a “guest occupant”.®? 
And so may a business invitee.®* 

Accidents caused by substances or objects 
dropping off of or delivered by motor ve- 
hicles have been the source of some litiga- 
tion. The language interpreted is that 
found in the compulsory policy (G.L. c. 90, 
sec. 34A) “... caused by the ownership, op- 
eration, maintenance, control or use of the 
insured motor vehicle... . . ” A claim by 
one who slipped in oil falling from a motor 
vehicle was covered;** as was a claim for 
fire damage caused by negligent spilling of 
of oil during delivery by oil truck.*® But 
a claim for an accident caused by falling 
over ice which fell from a vehicle was not 
covered under the compulsory law;%* and 
neither was a claim for falling over a 
length of rope which had fallen from a ve- 
85General Accident v. Brow, 327 Mass. 225, 98 
N.E. 2d 608. 

86Commonwealth v. Charland, (1959) 157 N.E. 
2d 538. 

87Phillips v. Stone, 297 Mass. 341, 8 N.E. 2d 890. 

88Farrell v. Braucoumier, 337 Mass. 366, 149 N.E. 
2d 363. 

89Desmarais v. Standard Accident, 331 Mass. 199, 
118 N.E. 2d 86. 

90G.L. c. 90, sec. 34A. 

91Ruel v. Langelier, 299 Mass. 240, 12 N.E. 2d 
735. 
92Westgate v. Century Indemnity, 309 Mass. 412, 
35 N.E. 2d 218. 

93Lupinski v. Donnell, 323 Mass. 489, 82 N.E. 2d 
793. 
 aaitalien v. Hartford, 287 Mass. 262, 191 N.E. 
394. 

95General Accident v. Hanley Oil Co., 321 Mass. 
72, 72 N.E. 2d 1. 

96Caron v. American Motorists, 277 Mass. 156, 
178 N.E. 286. 
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hicle.2* ‘The Supreme Judicial Court has 
spoken of the line between these cases as 
being a fine one.** 

In suits to reach and apply the proceeds 
of compulsory policies, the Statute of Limi- 
tations is only one year.*® In these suits, 
there is a presumption “that at the time of 
such accident or collision such vehicle was 
being operated, maintained, controlled or 
used with the express or implied consent of 
the named insured.”!°° 

Compulsory insurance covers dealers’! 
and it may cover tractors and trailers in 
interstate commerce.’ Often such cases 
present cases of over-lapping or conflict- 
ing coverage.13 

The compulsory coverage dove-tails with 
the workman’s compensation law.'°* 


B. Other Coverages Written with 
the Compulsory Coverage 


Non-compulsory automobile _ liability 
coverages include guest occupant coverage 
and coverage “off the ways” of the Com- 
monwealth—the so-called Coverage B. 
Over 90% of the more than 1,600,000 Mass- 
achusetts motor vehicles have this coverage. 

In these days of substantial verdicts and 
a death act which permits recovery up to 
$20,000 (G.L. c. 229, sec. 2), it is prudent to 
have limits above the statutory $5,000/ 
$10,000. Over half of the motor vehicle 
policies have increased limits. 

Property damage liability insurance is 
purchased by over 90% of car owners. In 
this regard, it is worthwhile keeping in 
mind that if an insured does not carry 
property damage liability insurance with 
at least $1,000 limit, the injured party has 
a strong weapon under G. L. c. 90, sec. 22A 
which provides that if a judgment for 
property damage remains unsatisfied for 
sixty days, the Registrar may suspend the 
license of the operator. 

While not liability coverages, it should 
be noted that medical payments cover- 


. 97Penny v. Chipouras, 319 Mass. 473, 66 N.E. 2d 
361. 

98General Accident v. Hanley Oil Co., 321 Mass. 
72, 74, 72 N.E. 2d 1. 7 

»Bowen v. Lloyd’s, (1959) 162 N.E. 2d 65. 

100G.L. c. 231 sec. 85c. 

101Kenner v. Century Indemnity, 320 Mass. 6, 
67 N.E. 2d 769. 
— v. Ready, 331 Mass. 204, 118 N.E. 2d 
98. 

103See: Beattie v. American Automobile, 156 N.E. 
2d 49, sic (1959). 

104Adams v. American Employers, 292 Mass. 260, 
198 N.E. 147; Hagerty v. Myers, 333 Mass. 387, 131 
N.E. 2d 176. 
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age’ and, beginning January 1, 1960, 
death and disability coverage,'°® may be 
attached to a compulsory policy. Both of 
these coverages are in the nature of acci- 
dent insurance. Also beginning January i, 
1960, motor vehicle policies may include 
uninsured motorist coverage’®’ which pro- 
mises to pay to the insured injured by an 
uninsured motorist, all sums which the in- 
jured insured would have been legally en- 
titled to recover from the uninsured mo- 
torist. 


C. Carriers 


Carriers under the Interstate Commerce 
Commission are subject to its regulation as 
to insurance.’ The present regulations 
require that carriers of persons have limits 
for bodily injury and death ranging from 
$25,000/$100,000 for buses with seating 
capacity of 7 or less, to $25,000/$300,000 
for buses with seating capacity of 31 or 
more. Also buses must have $10,000 prop- 
erty damage liability coverage. Carriers of 
property must have limits of $25,000/ 
$100,000/$10,000. (The property damage 
liability does not apply to the cargo.) 

Carriers of passengers not subject to the 
Interstate Commerce Commission are ex- 
cepted from the compulsory law’*® and are 
under the Massachusetts Department of 
Public Utilities."° This Department has 
established a scale of limits going from 
$10,000/$30,000 for buses with a seating 
capacity of 12 or less to $10,000/$100,000 
for buses with a seating capacity of 41 or 
more. Property damage liability coverage 
with $5,000 is also required. Carriers of 
property not subject to the Interstate Com- 
merce Commission are subject to the com- 
pulsory law, and so must have only $5,000/ 
$10,000 limits, with no requirement for 
property damage coverage. 


D. Vehicles from Other States 


There are on Massachusetts highways 
many thousands of out-of-state vehicles 
each year. Not infrequently these are in- 
volved in accidents. 

Two states beside Massachusetts have 
compulsory motor vehicle insurance—New 
York and North Carolina—and since these 
laws do not, as Massachusetts does, con- 


105G.L. c. 175 sec. 111C. 

106Acts of 1959, Chap. 438 sec. 1, amending G.L. 
c. 175, sec. 111C. 

107G.L. c. 175, sec. 111 D. 

10849 U.S.C. sec. 315, as amended. 

109G.L. c. 90, sec. 1A. 

110G.L. c. 159A. 
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line the coverage to the ways of those 
states, one may be sure that cars registered 
in New York and North Carolina have lia- 
bility insurance. 

Generally all states have some sort of fi- 
nancial responsibility law, and because of 
this, it is likely that any car is insured for 
liability insurance. These laws vary in 
strictness and in limits prescribed. Gener- 
ally they require property damage cover- 
age. 

The limits required by the financial re- 
sponsibility laws of the New England states 
and by the New York compulsory law are: 


Maine $10/$20/$5 
New Hampshire $10/$20/$5 
Vermont $10/$20/$2 
Rhode Island $ 5/$10/$1 
Connecticut $20/$20/$1 
New York $10/$20/$5 


The forms of motor vehicle liability pol- 
icies written outside of Massachusetts are 
usually called the national standard auto- 
mobile liability a and the family com- 
prehensive liability policy. These policies 
have the features of liability policies in 
general, and are extraterritorial in scope. 

As has been noted, it is now possible for 
all Massachusetts automobile owners to 
purchase for a nominal amount uninsured 
motorist coverage, protecting such owners 
against the injury when the car which in- 
jured them was not insured. 


E. Business Coverages 


Liability insurance is written to cover al- 
most every business enterprise and activity. 
Beside the common policies generally is- 
sued there are many special policies rang- 
ing from Beauty Parlor Liability Policies 
to Physicians’, Surgeons’ and Dentists’ Pol- 
icies.1*_ It should be borne in mind that 
the property damage liability which is cov- 
ered usually applies to intangible as well 
as tangible property. 

In recent years there has been a tendency 
away from schedule policies like the M and 
C (Manufacturers and Contractors) and O. 
L. and T. (Owners, Landlord and Tenant), 
to a somewhat broader comprehensive type 
of policy. These comprehensive liability 
policies usually provide for five different 
hazards, (1) Premises—Operations (insuring 
against operations upon the described pre- 


111G.L. c. 175, sec. 11D, inserted by Acts of 1959, 
c. 438, sec. 2. 

112“Public Liability Hazards”, The Rough Notes 
Co., Indianapolis, 1955. 
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mises), (2) Elevators (insuring against in- 
juries or damages caused by the operation 
of elevators), (3) Independent Contractors 
(insuring against liability for acts of inde- 
pendent contractors), (4) Products (insur- 
ing against liability for bodily injuries or 
property damage caused by goods or _ 
ucts manufactured, sold, handled or distri- 
buted by the named insured) and (5) Con- 
tractual (insuring against liability assumed 
by insured under certain written contracts, 
such as a hold harmless clause in a 
lease).118 

These business coverages are designed to 
dove tail with automobile liability policies. 
For example, the latter often cover “load- 
ing and unloading” of goods,** whereas 
the comprehensive coverage excludes it. 

With regard to property damage, because 
of the difficulty of underwriting, compre- 
hensive and general liability policies ex- 
clude damage caused to property in the 
care, custody or control of the insured. 
This phrase has been the basis of several 
interesting cases and much discussion."*® 

Generally speaking completed operations 
is the line between the operations coverage 
and products coverage. The courts have as- 
sisted in defining where this line should 
be drawn.""6 

The casualty companies have suffered 
heavy losses under products coverage and 


113The trend towards package policies (i.e. those 
combining casualty and fire and inland marine 
coverages) has not been as strong in business as 
in personal coverages. Such combination coverages 
are expressly permitted by statute. See G.L. c. 175, 
sec. 54F. 

114See: Busch & Co. v. Liberty Mutual, 158 N.E. 
2d 351, adopting the broad rule of “complete op- 
erations”; See: generally: Mautz, The Loading and 
Unloading Clause, Ins. Counsel Journal, Jan., 1960, 
». 150. 
, 115e.g. Hardware Mutual v. Mason, 2 Cir., 1952, 
194 F. 2d 173; See: Ramsay, “The Care, Custody, 
Control Exclusion of Liability Insurance Policies.” 
Ins. Counsel Journal, July, 1958, p. 288; Cooke, 
“Care, Custody or Control Exclusions”, Ins. Law 
Journal, Jan. 1959, p. 7. 

116Bonnell v. General Accident (1958), 165 F. 
Supp. 384 (U.S.D.C., N.D. Calif.); Mohawk v. 
Home Indemnity (1957) 165 N.Y.S. 2d 357; U.S. 
Sanitary v. Globe, 7 Cir., 1953, 204 F. 2d 774; 
Reed v. Pacific Employers, 198 F. 2d 1; General 
Casualty v. Larson, 8 Cir., 1952, 196 F. 2d 170; 
Hardware Mutual v. Schwartz, 5 Cir., 1951, 186 F. 
2d 868; Berger Bros. v. New Amsterdam (1944) 
293 N.Y. 523, 58 N.E. 2d 717; Mehling, “Completed 
Operations”, Ins. Law Journal, Feb. 1955, p. 71. 
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have become more strict in their under- 
writing.!7 

Likewise insurers have had some unfa- 
vorable experience under contractual cov- 
erage and do not write it as liberally as 
they did a few years ago.""* 


F. Personal Liability Coverage 


In this field there has been a marked 
trend toward package policies of the 
so-called home-owner type, These in- 
clude fire and extended coverage, personal 
property floater, burglary, glass and all the 
liability coverage contained in the com- 
prehensive personal liability coverage, 
which is, generally speaking, coverage for 
all non-business hazards and activities of 
the insured and permanent members of 
his household, except motor vehicle haz- 
ards. 

For example, in addition to liability 
arising out of the premises, liability with 
respect to sports, dogs and small boats is 
covered. 

The authority to write home owners pol- 
icies was enacted by the General Court in 
191.229 


VI. Conclusion 


Liability insurance has had tremendous 
development since the last century when 
its predecessor was a private contract of 
indemnity between the insurer and _ in- 
sured. The interest of injured third per- 
sons in liability policies has long been rec- 
ognized by statute; and in the case of com- 
pulsory motor vehicle insurance this inter- 
est is so strong that the insured cannot de- 
feat it even if he violates his obligations 
under the policy. 

The casualty insurance companies write 
contracts covering practically every activity 
of persons and private business. While 
these contracts are necessarily complicated, 
they all have certain basic features which 
are recognized by the courts. It is advis- 
able for the practitioner who handles bodi- 
ly injury or property damage tort matters 
to have these features in mind. 


117For a discussion of the coverage see: Arnold, 
“Products Liability Coverage” Ins. Counsel Journal 
January 1959, p. 42; and 54 A.L.R. 2d 518. 

118For cases under this see: Labberton v. Gen- 
eral Casualty (1958) 332 P. 2d 250 (Wash.) ; Amer- 
ican Indemnity v. Sears (1952) 195 F. 2d 353; Com- 
pare: General Accident v. Viking, 9 Cir,. 1951, 193 
F. 2d 524. 

119See: G.L. c. 175, sec. 54E. 
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Negligence Claims—What To Do About Ex- 
cessive Awards And Unmeritorious Claims 
Which Work Against The Public Interest* 


Epwarp H. SCHROEDER 
Skokie, Illinois 


UCH has been written and said about 

the rising loss experience of liability 

companies and the consequent need of these 
insurers for higher rates. 

The figures demonstrate what happened 
during 1957, 1958, and in the first six 
months of 1959 to some of the leading fire 
and casualty insurance writers. ‘These com- 
panies represent bureau and independent 
stock companies, mutual, reciprocal and 
finance writers. As a group, these compan- 
ies write about 50 per cent of the total in- 
dustry premiums. 

In 1957 the underwriting loss of this 
group was $276,907,000. In 1958, it was 
$93,954,000. For the first six months of 
1959, the same companies showed an un- 
derwriting loss of $81,791,000 although it 
is expected that final year-end figures will 
show this loss reduced substantially. 

As you well know, there are three im- 
portant factors involved in the underwrit- 
ing profit and loss results: (1) ‘The premi- 
um rate structure; (2) The frequency of 
accidents, and (3) The severity of these ac- 
cidents. 

Like the three legged stool, each leg must 
support its share of the weight in order to 
produce a profit. 

Our discussion, however, concerns what 
has been happening to claim costs—what 
are the reasons for the rise, and what can 
be done about it. 

My own company’s experience in paid 
property damage and collision costs for the 
years 1954 through the first six months of 
1959 show a continuing rise. These costs 
which rose sharply in 1955 and 1956, in- 
creased, but to a lesser degree in 1957, 1958, 
and 1959. 

Now—what are the reasons for the in- 
creased costs in property damage and phy- 
sical damage. The reasons are: 


a. The rising costs of parts and labor. A 
1958 Chevrolet windshield cost $73.00. 


*Delivered to the Insurance Buyers of Pittsburgh, 
November, 1959. 
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A 1959 Chevrolet windshield cost 
$126.00. 

b. Increased labor costs. Five years ago 
repair labor rates of $3.00 or $3.50 
were common—today $5.00 to $6.00 is 
nearer the average—an increase of 
about one hundred percent. 

c. Elaborate car designs. More costly and 
more elaborate cars, dictated by the 
public’s preference, have contributed 
to rising claim costs. 


Recently, Harold Churchill, president of 
Studebaker-Packard, charged that the auto 
industry aided inflation with excessive mod- 
el change overs. 

With these change overs have come a 
number of design features which are major 
factors in rising repair costs: 
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1. Wraparound windshields and much 
more glass area. 

2. Fancy grills, sculptured fenders, and 
elaborate bumpers. 

3. Greater use of chrome but of less dur- 
able quality. 

4. The horsepower race between auto- 
mobile manufacturers which started 
several years ago has reached absurd 
heights. These high speed cars cause 
more serious property damage and 
more severe personal injuries. 


An encouraging note for 1960 is the 
emergence of the new American compact 
cars. We hope these cars will cost less to 
repair and cause fewer and less serious in- 
juries. Allstate is offering a ten percent 
discount on liability, collision and medical 
payments insurance premiums for compact 
and small cars. 


Bodily Injury 


Now, let’s take a look at the most ex- 
pensive coverage of them all—bodily inju- 
ry. Bodily injury claims carry more weight 
than probably all of the other coverages 
combined insofar as insurance companies’ 
profit and loss picture is concerned. Gen- 
erally speaking, the average cost of such 
claims is about ten times that of the aver- 
age property damage claims. Allstate’s paid 
bodily injury costs for 1954-1955-1956 show 
a steady increase. In June, 1956, they be- 
gan to move upward alarmingly. I will dis- 
cuss the results for 1957-1958-1959 a little 
later. 

Now, what factors have brought about 
this increasing bodily injury cost trend. 
There are four important influences that I 
would like to cover, namely, inflation, our 
courts and legislatures, the public’s claim 
consciousness, and the activities of certain 
plaintiffs’ attorneys. 


1. Inflation 
The basis for almost every bodily in- 
jury settlement is made up of two 
items—special damages and pain and 
suffering. 
Special damages are the out-of-pocket 
expenses of the claimant for such 
things as doctor bills, hospital bills, 
special nurses’ charges, and lost wages. 
I am sure all of us are aware of the 
tremendous increase in the cost of 
these items over the past several years. 
And, as they increased, so proportion- 
ately did the demands for reimburse- 
ment for pain and suffering. 
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2. The Courts and Legislatures 


a. It is an old axiom in the claim busi- 
ness that the older a bodily injury 
claim gets the more it costs. ‘This 
is, of course, particularly true dur- 
ing a period of rapid inflation. 
Therefore, over-crowded courts 
where a trial cannot be had for 
three or four years contribute to 
higher claim severity. Delay is us- 
ually encountered only in the met- 
ropolitan centers of the country. In 
most cities a trial can be had with- 
in six months to a year. And, in- 
cidentally, despite what you have 
heard to the contrary, insurance 
companies do not favor court de- 
lay. They try to minimize the num- 
ber of lawsuits and when they oc- 
cur, dispose of them as fast as pos- 
sible. 

b. Jury verdicts are often unrealistic 
both as to liability and as to the 
amount of damages they award. 
This is especially so where there is 
a corporate defendant and the in- 
juries are severe. In some of the 
cases the courts have gone so far as 
to instruct the jury that it may con- 
sider inflation in bringing in its 
verdict. References even have been 
made in the instructions to a “50- 
cent dollar’. 


c. The courts and legislatures for 


many years now have been consis- 

tently making it easier for the plain- 

tiff. Let me cite a few examples: 

1. Guest statutes, designed to pro- 
tect a host from claims by his 
guest have been gradually weak- 
ened by judicial interpretation. 

2. Bodily injury actions between 
husband and wife or between 
parent and child have been per- 
mitted in several areas where 
previously they could not be 
maintained. 

3. The so-called “humanitarian” 
doctrine and the doctrine of last 
clear chance have been promoted 
to circumvent the effect of the 
contributory negligence doc- 
trine. 

4. Comparative negligence laws 
have been advocated as a substi- 
tute for contributory negligence 
—at least 16 such bills were pro- 
posed in 1959. 

5. Limits of recovery under the 
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death statutes have been in- 
creased substantially in many 
states. 

6. The limits of liability under the 
financial responsibility laws 
have been doubled in many 
states. 

7. There is a reluctance on the part 
of many courts to dismiss cases 
that have no merit—preferring 
to let the jury take the responsi- 
bility. 

8. And just recently Connecticut 
passed a law making any release 
taken within fifteen days of an 
accident voidable at the option 
of the claimant. Isn’t this won- 
derful for plaintiff attorneys? 


3. The Public 


There has been a substantial and con- 
tinuing increase in claim conscious- 
ness. Not only are claims of minor 
consequence inflated into “full 
fledged” bodily injury claims but oft- 
en injury is claimed where none actu- 
ally exists. Reliable statistics show 
that there has been a marked increase 
in the number of people making bodi- 
ly injury claims per accident. In some 
areas, this ratio has increased over 
twenty-five percent in the last few 
years. I believe the major reason for 
this development is increased claim 
consciousness. 

A recent article on this subject in 
Coronet magazine cited an example 
that seems all too typical. Two street- 
cars collided in the early hours of the 
morning in Chicago. Within a mat- 
ter of hours forty-five claims of bodily 
injury were made. Later, it was re- 
vealed that these streetcars were on 
the way to the car-barn at the time 
and carried no passengers—but the 
claimants didn’t know this fact. 


. Plaintiffs’ Attorneys 

In some areas, solicitation of cases 
through hired chasers and collusion 
between doctors, claimants, attorneys, 
hospital staffs and others in building 
up personal injury claims has increas- 
ed sharply. In Dade county, Florida, 
this type of activity was recently ex- 
posed as a major scandal. 

The popular sacroiliac and post con- 
cussion syndrome injuries of a few 
years ago were subsequently replaced 
by the once popular “whiplash”. They 
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all have one thing in common, how- 
ever. It is difficult to distinguish the 
legitimate injury and claimant from 
the faker—but doctors are making 
some progress in this direction. 

Some plaintiffs’ attorneys file suits 
with reckless abandon’ even on cases 
of little or no liability, hoping that a 
substantial nuisance settlement can be 
forced. Unfortunately, some insurers 
have been too prone to submit to this 
form of blackmail and pay something 
on such cases rather than incur the 
increasing attorneys’ costs to try 
them. This, of course, only encourag- 
es the filing of more and more suits 
of this kind. I submit that companies 
should resist these cases vigorously ev- 
en through the cost of the defense 
may exceed the settlement demand. 
Furthermore, our courts should not 
lend their encouragement to this prac- 
tice by suggesting that something be 
paid by the insurer in order to close 
the case and thus clear the court cal- 
endar. 

Plaintiffs’ attorneys have been able 
to secure a great deal of publicity in 
the newspapers and magazines for 
large jury verdicts they secure. 

The effect of this publicity is two-fold: 


1. It conditions the public, who are 
future claimants and jurymen, to 
the fact that sizeable settlements 
and verdicts are the order of the 
day. 

2. It raises the claimants’ sights and 
ideas of the value of their cases and 
they increase their settlement de- 
mands, making it more difficult to 
settle bodily injury claims at rea- 
sonable figures. 


On the other hand, little or no publicity 
is given to defendant’s verdicts nor, for 
that matter, to those high verdicts which 
are reduced by the appellate courts or re- 
manded to the lower court for a new trial. 

The plaintiffs’ group also has made or- 
ganized propaganda efforts to influence the 
public, the courts, the bar and legislatures 
to favor the allowing of more recoveries 
and higher recoveries. 

The contingent fee of one-third to one- 
half of the recovery often is not merited by 
the amount of time and effort expended on 
the case by the attorney and, to that extent 
at least, it is an unnecessary burden on the 
defendant and his insurer. Its existence 
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tends to slow down the prompt and reason- 
able disposition of the claim and is an in- 
creasingly important factor in the cost of 
claims. 


What Can Be Done About It 


Now, enough about rising claim costs 
and the reasons therefore. 

What you are interested in is what can 
be done about it and I am happy to be 
able to tell you that there are a number of 
things a claim department can do. Since 
I know Allstate best, I’m going to talk 
principally about what action we took to 
control claim costs. First of all, there are 
three basic fundamentals that every claim 
operation must have in order to be success- 
ful. 


1. Proper organization and staffing. 
There must be an adequate number 
of qualified people properly placed. 

. Supervision, control and training. 
There must be proper supervision, 
control, and training in order to 
achieve the maximum efforts from the 
claim organization. 

3. There must be a spotchecking pro- 

gram. 
Periodic inspections and reviews are 
an absolute essential to see to it that 
the work is being done in accordance 
with company desires and policy. 


no 


Attitude and approach to any problem 
are all important. A positive outlook and 
a fresh, open mind are essential. Our claim 
operation must be as up-to-date as the new 
1960 automobiles and not geared to a Mod- 
el T Ford. We must be willing, if neces- 
sary, to revise our organizational chart and 
scrap our method of operation to any ex- 
tent required to meet our responsibilities 
—there can be no “sacred cows”. 

Everyone, from the president to the 
claims adjuster must be alert to the claim 
problems and have an open mind to their 
possible solution. 

New equipment must be searched out 
and tested to find better methods for pro- 
cessing claims, both from a functional and 
a clerical standpoint. 

And lastly, we must have the courage to 
take the necessary action and make chang- 
es. 
In 1956, it became clear to us that our 
bodily injury claim costs were increasing 
to an alarming extent. Therefore, we laid 
out a plan to survey the entire claim opera- 
tion in all our regional offices throughout 


INSURANCE COUNSEL JOURNAL 


Page 445 


the country. From March to November of 
1956, a very exhaustive analysis was made 
of our department’s strong points, weak 
points, and possible ways that we could 
improve our service while controlling claim 
costs and expenses. 

This systematic study was spearheaded 
by our most experienced claim men both 
in the home office and the field. 


a. One thousand claim men, at all levels, 
in all parts of the country, were in- 
terviewed for their ideas and sugges- 
tions. 

b. Twenty-five thousand claim files were 
reviewed to analyze the claim hand- 
ling. 

c. Ten thousand letters were sent to in- 
sureds and claimants .who had claims, 
asking their help to improve our serv- 
ice. 


Believe me, gentlemen, after this study 
was completed, we knew what our problem 
areas were and had a lot of ideas for im- 
provement. 

As a result, we instituted the following 
ten action programs which we believe have 
helped hold our claim costs in line and at 
the same time, improve our service. 


1. Workloads Reduced Five Percent 


We reduced the workload per claim 

employee by five percent. We hired 

many additional claim people, giving 
them more time to do their work, and 
this improved the quality of investi- 
gations and claim work generally. 

2. Stepped-Up And Intensified 

Training Program 

We stepped-up and ‘intensified our 

ne program for all claim person- 

nel. 

a. By providing improved training 
aids such as slide films, motion pic- 
tures, training guides, etc. 

b. By making training programs firm 
company policy. We established 
specific and mandatory standards 
day by day for the full training pe- 
riod. No adjuster is allowed on the 
street without completing this pro- 
gram. 


3. Cut Red Tape In Office Procedures 


We revamped our internal office pro- 
cedures with particular emphasis on 
the elimination of duplicate handling 
and the speeding up of the initial pro- 
cessing of new claim reports. We field- 
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tested new equipment and faster meth- 
ods of handling claims. 


Installed New Casualty 

Dispatcher System 

We installed an entirely new system 

which we call the Casualty Dispatcher 

System, which enables our casualty ad- 

justers to make their first contact with 

the claimants and insureds much fast- 
er. 

a. We are doing everything we can 
think of to beat the ambulance 
chasers to the claimants so that we 
can get the true facts about how 
the accident happened. 

b. Previously, our adjusters had both 

old cases and new cases to work on 
and they had to choose between 
them. Now, the old workload was 
taken away from certain adjusters 
so they could concentrate all their 
efforts on new assignments. 
As a result of this change, we re- 
duced our initial contact time from 
an average of four days down to 
one day and we make many settle- 
ments on the first call or shortly 
thereafter. 

We regard this as a_ substantial 
achievement in rendering fast, fair 
claim service to the public. 
Faster Reporting of 
Accidents Achieved 
How long do you think it takes the 
average insured to report a bodily in- 
jury accident? One day? Two days? 
‘Three days? You would be amazed, as 
we were when we made a survey, to 
find that thirty-two percent of our in- 
sureds took five days or more to re- 
port the accident to us. These are the 
five most vital days in the investiga- 
tion of claims. How do you get in- 
sureds to report accidents faster? 
Well, we prepared new, simplified, 
and illustrated accident report forms 
to make it easier for the insured to 
report. Through inserts in our mail 
to policyholders and in our policy- 
holder magazine, we carried on a cam- 
paign to urge insureds to telephone 
reports of serious claims to our local 
offices promptly and write later. We 
asked our agents to do the same. 

As a result of these efforts, we were 

able to reduce the thirty-two percent 

of late reports to seventeen percent 
and we are trying to cut this further. 


INSURANCE COUNSEL JOURNAL 





July, 1960 


6. Improved Material Damage Operation 


Allstate has had a material damage 
operation since 1945. At that time I 
became convinced that so-called com- 
petitive estimates from garages were 
not, in fact, competitiye. 

So we abandoned competitive esti- 
mates and hired our own experienced 
garage repairmen who examine dam- 
aged automobiles and make estimates 
of the fair cost of repairs. These are 
estimates based on prices acceptable 
with reputable garages. 

Recently, we improved this system 
further by establishing a Material 
Damage Dispatcher in the office. This 
dispatcher arranges a time and place 
for the damaged car to be seen. When 
the material damage men call in, they 
are directed to the car and thus a lot 
of traveling time and broken appoint- 
ments are avoided. 

Several years ago we established drive- 
in claim centers at our principle offic- 
es. Both insureds and claimants can 
drive their car to these locations where 
material damage men are on duty to 
appraise the damages to their car. 
They obtain agreed prices from garag- 
es and thousands of claims are settled 
immediately on the spot. 

This is truly a wonderful service and 
has worked so well that we are con- 
stantly increasing the number of lo- 
cations where such inspections can be 
made. We now have over 200 drive-in 
locations in 173 cities in thirty-six 
states and in nine cities in Canada. 
In 1959 we inspected over 200,000 au- 
tomobiles at these drive-ins. We also 
made about 340,000 car inspections at 
insureds’ homes and various garages. 


Installed New Evaluator System 


We installed what we call an Evalua- 
tor or Second Look Program under 
which most of the serious bodily in- 
jury claim files had to be reviewed by 
an experienced man before settlement 
was negotiated. His principal duty 
was to place a realistic value on the 
claim based on information then in 
the file. 


. Serious Bodily Injury Claims 
Negotiated By Top Men 


In addition to the Evaluatot Program, 
controls were established to assure us 
that our serious bodily injury claims 
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were given the attention they deserve, 
with negotiation by our best men. 

9. Inventory of Pending Bodily 
Injury Claims 


We had each of our offices prepare an 
inventory of every pending bodily in- 
jury claim by report year—that ‘is— 
grouped according to the year in 
which the accident was reported. 
By recording certain information from 
these files on spreadsheets, each of our 
local managers was able to get a com- 
plete picture of the kind of claims 
pending and their condition as to in- 
vestigation, injuries, medical informa- 
tion, value, stage of negotiations, etc. 
They could then pick and choose in 
a planned and systematic way the 
proper disposition of these pending 
cases. 

10. Spotchecking System 
Made Mandatory 


Finally, we set up an elaborate, and 
yet not burdensome, spotchecking and 
review system which has to be carried 
out in a prescribed and certain fash- 
ion and which is designed to. assure 
management that good claim policies 
and practices are, in fact, being car- 
ried out. 

Standards were set as to the number 
of spotchecks to be made and periodic 
reports are required. 


Now, what does all this mean in terms of 
results? What has been the overall effect 
of these changes on our claim operation, 
both from the standpoint of loss costs and 
service? 

Well, we know, for example, that our 
claim service as measured in recent surveys 
of both insureds and claimants, was given 
a most favorable reception. On practically 
all counts, our claim handling was rated 
above our competitors. 

On the loss side, although we have not 
been able to bring our claim costs below 
that of previous years, we have been, suc- 
cessful in holding them in line. 

Let’s take another look at the bodily in- 
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jury costs. I previously mentioned that 
they had increased steadily from 1954 
through 1956. Let’s bring the figures up to 
date. Bodily injury paid costs in 1957 and 
1958 were generally above those of 1956. 
The 1959 costs stayed close to the 1958 
figure until about June when they showed 
a rising trend. Indications are that the 
year-end 1959 report will show an increase 
of approximately six percent above 1958. 

I’m sorry to say, that despite all the hard 
work that the claim department has already 
done, and anything that we can do in the 
future, that both the short and the long- 
range outlook is for a continuance of these 
rising claim costs. 

In my opinion, no claim department, or 
insurance company, or the insurance indus- 
try, alone can control or stop this rising 
trend. There will be no major reduction 
in costs until, and unless, there is a drastic 
change in the external factors which are 
forcing these costs up. 

All insurance company activities are 
closely examined and scrutinized with a 
fine-tooth comb, by the regulatory authori- 
ties, the courts, and the public and _ they 
are held to a high degree of accountability 
and responsibility for the proper discharge 
of their duties and obligations, both legal 
and moral. This is as it should be. I have 
vo complaint on this score and I am hap- 
py to be able to say that I think the com- 
panies and the industry have done a mag- 
nificent job in this respect. They can be 
proud of their efforts and “walk tall”, 
based on the proven record of their per- 
formance. 

Practically all fair and just claims are 
settled promptly and equitably. Approxi- 
mately ninty-nine out of every one hundred 
lawsuits are settled without the necessity of 
going to final judgement. 

But this should not be a one-way street. 
I think that we have a right to expect and 
demand that the forces outside of the indus- 
try, that have such a tremendous effect on 
costs, should also be held to a correspond- 
ingly high degree of both moral and legal 
responsibility. ‘To date, I do not think they 
have demonstrated such responsibility. 
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A Lawyer’s Views on Controversial Canon 35* 


Hicks Epton 
Wewoka, Oklahoma 


RESUMPTUOUS indeed is the lawyer 

who pretends to speak for all his 
brethren. They are by training and ex- 
perience, and sometimes I think by nature, 
individualists, who make up their own 
minds and speak for themselves. Having 
disclaimed the voice of unanimity I must 
in candor say that in their essence these 
views on Canon 35 perhaps are held by the 
great majority of practicing lawyers whose 
primary interest is in the law rather than 
politics or other mass appeal activities. 

If all lawyers are not favorable to Canon 
35 perhaps the dissenters are outnumbered 
by members of the news media who are 
favorable to Canon 35. We have noted 
with satisfaction the approval of the Canon 
by a growing minority of the press. 
Thoughtful editorials supporting its prin- 
ciples have appeared in many Oklahoma 
newspapers. 

The American Bar Association many 
years ago promulgated Canons of Profes- 
sional Ethics which control the conduct of 
practicing lawyers. In 1924 it promulgated 
the Canons of Judicial Ethics. They had 
been prepared by a committee appointed 
in 1922 of which Chief Justice Taft was 
chairman. Since that time minor revisions 
and amendments have been made. Canon 
35 was originally adopted in 1937. These 
canons have received almost universal ap- 
proval from the bench and bar—and if not 
approval, at least no opposition from the 
news media until very recently. 

The preamble of the Canons of Judicial 
Ethics succinctly states the proposition that 
“the character and conduct of a judge shall 
never be objects of indifference.” They are 
offered “as a proper guide and reminder to 
judges, and as indicating what the people 
have a right to expect of them.” 

What is Canon 35? In essence Canon 35 
bars photography, radio broadcasting and 
televising from the courtroom with excep- 
tions of ceremonial and citizenship pro- 
ceedings. The reason for the Canon may 
be awkwardly or inadequately stated in the 
Canon, but the purpose is plain. It is to 
keep from the courtroom these physical 
and psychological disturbances. 


*Reprinted with permission from The Sooner 
Magazine. 
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Mr. Epton is one of three 
attorneys who filed a 
brief before the Ohkla- 
homa Supreme Court for 
the Oklahoma Bar Asso- 
ciation, urging the Court 
to uphold its stand in 
adopting Canon 35. 

He has been active in 
bar affairs throughout his 
professional life. He was 
a member of the first 
Board of Bar Examiners, 
under the integrated bar 
ordered by the Oklahoma 
Supreme Court, serving as board chairman for 
three years. He was president of the Oklahoma 
Bar Association in 1953 and president of the Okla- 
homa Bar Foundation, 1953-56. A member of the 
American College of Trial Lawyers and of the 
International Association of Insurance Counsel, he 
was a Commissioner on Uniform State Laws from 
1945-59 and has been active in the American Bar 
Association. 





When properly understood, there is and 
can be no conflict between freedom of the 
press and fair trial. The ideals of thought- 
ful men of the press and the law must be 
the same. The news media have no less re- 
sponsibility than the judiciary, even if it is 
indirect, in the preservation of safeguards 
for a fair trial. It follows that the bar and 
judiciary have an equal responsibility with 
the news media for freedom of the press. 

These rights are not mutually exclusive. 
On the contrary, they supplement each oth- 
er. Courts do not and cannot function in 
a vacuum. The law needs the enlightened 
understanding of the press. It has no pub- 
lic relations experts of its own to interpret 
it to the public. Furthermore, freedom of 
expression is preserved ultimately in the 
crucible of the courtroom. These rights are 
not self-perpetuating. They must be rewon 
by every generation and defended in every 
courtroom. 

Historically in America there has been a 
close affinity between the press and the bar. 
Too many people forget that in Philadel- 
phia it was first established that a publish- 
er had the right to print the truth regard- 
less of the consequences; that truth was an 
absolute defense to libel. The publisher, 
Zenger, risked his liberty; and his lawyer, 
Hamilton, risked his reputation, if not his 
own freedom, in establishing that new and 
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novel principle. The whole stream of ju- 
dicial decisions since that eventful day has 
favored the right of free comment by news 
media on judicial and other governmental 
proceedings. 

One has only to examine the English pro- 
cedures and decisions to see how much 
more latitude has been allowed by the 
courts in America to the American news 
media. In Great Britain and the other 
Commonwealth countries which follows the 
British procedure, an editor who so much 
as indicates how a case should be decided 
is summarily punished for contempt. Pub- 
lication of little more than the actual fact 
of the trial, the nature of the case and the 
parties involved is allowed. Those gentle- 
men of the press who are galled by the mi- 
nor restrictions on their courtroom conduct 
in American courts should read the English 
decision of Rex v. Davies (1945) 1 K.B. 435. 

The first amendment of the federal con- 
stitution guarantees freedom of press and 
speech. The due process clause of the 14th 
amendment makes these guarantees applic- 
able to the states as well as the federal gov- 
ernment. 

The American courts, having given full 
life and vitality of the constitutional guar- 
antees of freedom of speech and press, at 
the same time recognize that they have the 
co-equal responsibility of guaranteeing a 
fair trial to all. 

In this perspective there is and can be 
but one real issue: Is Canon 35 likely to 
contribute to the orderly and effective ad- 
ministration of justice? The federal courts 
of the United States and the highest courts 
in the several states, with the exception of 
the Colorado Supreme Court, have all said 
that the principles stated in Canon 35 are 
essential to the proper administration of 
justice. These decisions are not mere ju- 
dicial fiat. They are bottomed on basic 
principles. We must be satisfied to state 
them without elucidation or elaboration. 

At the outset we ask ourselves the pur- 
pose of a trial. Surely it is not entertain- 
ment or amusement or the satiation of idle 
curiosity. Its purpose is and must remain 
the ascertainment of truth and the appli- 
cation of legal principles thereto. 

It is readily admitted that certain sala- 
cious court proceedings may be entertain- 
ing, amusing, or exciting to certain mem- 
bers of the public; and the exhibition of 
these may be financially profitable. Never- 
theless, the fundamental issue remains: 
Does photographing, televising and broad- 
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casting of court proceedings aid and assist, 
or are they likely to interfere to some de- 
gree, at least occasionally, with the orderly 
and effective administration of justice? 

We have found no responsible critic who 
has yet argued that the televising and 
broadcasting of court preceedings are like- 
ly to aid and assist in the ascertainment of 
truth in a particular trial. Vague state- 
ments are sometimes made, without any 
support of authority, that somehow or oth- 
er televising or broadcasting of a few min- 
utes of many hours of court proceedings 
will in some vague, unexplained way im- 
prove the administration of justice. No 
argument occurs to us to support this gen- 
erality which would not apply with equal 
force to televising a surgical operation. 

On the contrary, the long experience of 
the legal profession and of the judiciary has 
demonstrated that the injection in judicial 
proceedings of these outside and foreign 
elements is likely to interfere with the 
search for truth. ‘That photographing, tele- 
vising and broadcasting are not always in- 
imical to the rights of the parties and do 
not always result in a miscarriage of justice 
is beside the point. Surely it is enough to 
condemn the practice if there is a real pos- 
sibility this may be the occasional result. 

The conduct of the participants in a trial 
is restricted and limited. The litigant, the 
lawyers, the jury, the attaches, even the 
judges, each and all are restricted and lim- 
ited by definite and positive rules of con- 
duct. Their speech and writing, their curi- 
osity as to facts not admissible in evidence, 
the places where they eat and sleep, even 
their freedom of association, all are direct- 
ly, positively and properly limited to the 
end that truth more likely may triumph 
over error. Surely, the members of the gen- 
eral public and the news media, non-partic- 
ipants in the actual trial, should and can 
have no greater rights. 

Those unacquainted with the judicial de- 
cisions on the subject have asserted that the 
denial of photographers, radio and televi- 
sion cameras in the courtroom is a denial 
of public trial. But the public trial is 
guaranteed by the 6th amendment to the 
constitution. This guarantee is for the beni- 
fit of the accused and not the public. This 
was specifically held in United Press Asso- 
ciations v. Valente, 308 N. Y. 71, 123 N. E. 
2d 777 (1954). This freedom certainly does 
not guarantee that every curious member 
of the public should be able to see and hear 
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a trial over the air waves—that it should be 
piped into his living room. 

The doors of the courtroom are open. If 
the desire for drama is still unsatiated one 
can avail himself of the many dramatic 
productions dealing with courtroom trials 
now interspersed between the westerns and 
the cartoons on the television screen. To 
assert that a trial is not open and public 
merely because a certain medium is not al- 
lowed to ply its own trade in the courtroom 
during a trial must insult the intelligence 
of impartial observers. 

Judge Harold R. Medina, who presided 
at the trial of the 11 Communist leaders 
in 1949, and whose experience in that trial 
alone is enough to qualify him as an expert, 
has this to say: 


“Because courtrooms are open to the 
public some people seem to think that 
the public has a right to have the pro- 
ceedings televised and sent out over the 
radio, but there just isn’t any such right. 
The reason our courts are open to the 
public is not to provide recreation or in- 
struction in the ways of government but 
to prevent the possibility of Star Cham- 
ber proceedings where everything is se- 
cret and corruption or flagrant judicial 
abuses might flourish unseen and be im- 
possible of detection and exposure.” 


Carried to its logical conclusion, the pub- 
lic trial argument for televising or broad- 
casting is reduced to the absurd. A motion 
was made and denied during these Com- 
munist trials to transfer the case from the 
courtroom to Madison Square Garden so 
all those who were interested might attend 
the trial. Indeed Fidel Castro in Cuba has 
done just this during the last few months 
with amazing and sickening results. 

The courtroom of the United States Su- 
preme Court has only 195 seats. By impli- 
cation, everytime the court sits it holds 
these are enough to provide a public trial 
in this most powerful Anglo-Saxon court. 

In 1934 the U. S. Board of Steamboat 
Inspectors held public hearings in the Mor- 
ro Castle disaster. They allowed the pro- 
ceedings to be broadcast on the radio. In 
the midst of this testimony one witness 
shouted, “Mom—how am I doing?” An- 
other said, “I hope the red headed girl and 
all the other girls and those I met on ship- 
board will remember me and the pleasant 
times we had and send me some postal 
cards.” 

How much did these humorous asides 
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contribute to the ascertainment of truth, or 
the dignity of the proceedings? How must 
the witnesses have been affected by the 
presence of radio? When did they cease to 
be solemn witnesses of known facts and 
when did they become actprs? This was 
only radio. Television was not there to 
accentuate the ham in this type of witness, 
or to cause the reticent and sensitive wit- 
ness to cower. 

The argument is often advanced with 
surface plausibility that there has been vast 
technological improvement in_ televising 
and photographing which now make the 
inhibitions of Canon 35 outdated. This 
argument misapprehends the basis for the 
rule. Under ideal circumstances and with 
ideal equipment in the hands of the most 
competent technicians noiseless photogra- 
phy is possible. This is the most that the 
media assert. 

In passing it must be clear that this ideal 
equipment is not always—indeed not often 
available, nor will it always be used by 
trained technicians under ideal circum- 
stances. ‘The courts are asked not merely to 
allow photography under ideal circum- 
stances but, subject to the control of the 
trial judges alone, to allow it under all cir- 
cumstances, some of which admittedly can 
be disturbing and outright confusing. 


But noise and confusion are not the sole 
nor even the principal objection. The fal- 
lacy of this argument is the assumption that 
silent photography is harmless. It may be 
less confusing and disturbing to the eyes 
and ears than a physically noisy perform- 
ance. The psychological disturbance is 
nonetheless present and often is more po- 
tent and disturbing than the turbulent and 
noisy intrusion. The most dangerous gases 
are those without odor. The British stood 
up under the noisy V-1 rockets far better 
than they did under the silent V-2. 

It is the fact of photography, the fact 
that the intrusion is present, the fact that 
all the principals to the trial—judge, wit- 
ness, lawyer, jury—are “on stage” which is 
inescapably distracting from the. task at 
hand. It is the fact that these participants 
are made actors which is dangerous and 
disturbing. If unwilling actors, then their 
essential dignity as human beings is being 
violated. If willing actors, then they may 
be far more dangerous to the life, liberty 
and property of the litigants because their 
principal concern will not be compliance 
with their oath, but with the question of 
their effectiveness as actors. The manner 
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or method of making them actors is beside 
the point. 

It is true that the participants may once 
be photographed without knowing it—but 
only once. Secretly allow it once, and the 
participants in every trial that follows will 
expect it or wonder if it is taking place. 
The element of surprise is forever gone. 
In many respects the open, non-secretive, 
even noisy intrusion is preferable. Then 
the participants would at least know when 
they were actors and when they were “off 
camera.” 

In 1952 a special committee of the Amer- 
ican Bar Association, headed by the late 
great John W. Davis, studied every aspect 
of the proposal to relax the rules against 
broadcasting and _ televising trials. We 
quote a brief extract from that report: 

“The attention of the court, the jury, 
lawyers and witnesses should be concen- 
trated upon the trial itself, and ought 
not to be divided with the television or 
broadcast audience who for the most part 
have merely the interest of curiosity in 
the proceedings. It is not difficult to 
conceive that all participants may be- 
come over-concerned with the impression 
their actions, rulings or testimony will 
make on the absent multitude.” 

In a recent address at the University of 
New Hampshire, Mr. Justice William O. 
Douglas of the United States Supreme 
Court in discussing the effect of radio and 
television in a trial said: 

“The already great tensions on the wit- 
nesses are increased when they know that 
millions of people watch their every ex- 
pression, follow each word. The trial is 
as much of a spectacle as if it were trans- 
ferred to Yankee Stadium or the Roman 
Coliseum. When televised, it is held in 
every home across the land. No civilza- 
tion ever witnessed such a spectacle. The 
presence and participation of a vast un- 
seen audience creates a strained and 
tense atmosphere that will not be con- 
ducive to the quiet search for truth.” 
Some have objected that Canon 35 de- 

nies to other media rights presently en- 
joyed by the working press. The objection 
is not valid for obvious reasons. The press 
may abuse its privilege at times and may 
overdramatize events or testimony and give 
undue publicity to salacious aspects of the 
trial. But it does not make live actors out 
of the participants in the trial. Judge Har- 
old R. Medina has this to say: 
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" the comings and goings of the 
members of the press are orderly and 
easily controlled. They present no such 
psychological barrier to the ascertain- 
ment of truth as do the radio and televi- 
sion.” 

Many members of the media acknowl- 
edge the basic correctness of these views but 
assert that the responsibility for supervising 
the production should be added to the oth- 
er duties of the trial judge. This is com- 
pletely unrealistic. ‘The judge has enough 
to do in supervising the jury, holding in 
check the passions of the parties, ruling on 
evidence and maintaining general decorum 
without being made a production manager. 
These judges are human. They unhappily 
are not always impervious to the powers 
of the news media. Understandably some 
of them will be reluctant to offend the 
broadcaster or photographer or his bosses. 
Mr. Justice Douglas, commenting on this 
proposal, said: 

“Imagine the pressure that judges 
standing for election would be under in 
communities where the dominant paper 
owns the radio and television station.” 
Even if an extra judge were assigned to 

supervise the news media, he could at best 
hope to reduce the physical distractions but 
could not hope to remove the psychological 
disturbances. 

In Brumfield v. State, 108 So. 2d 33, 38 
(Fla. 1959), the Florida Supreme Court 
said: 

“There is little justification for a run- 
ning fight between the courts and the 
press (and other media) on this question 
of fair trial and a free press. Both are sa- 
cred concepts in our system of govern- 
ment. Both are in one constitution and 
govern one nation of millions of individ- 
uals. All that is required to preserve 
both is for the press and the courts to 
place the emphasis on the Constitution 
instead of themselves.” 

A vast majority of the bar and bench, not 
actively engaged in politics, and many 
members of the press hold the firm convic- 
tion that the intrusion of mass media and 
the stimulation of mass opinion on the 
technical aspects of a trial are highly in- 
imical to the administration of justice. 
They believe the courtroom is a cathedral 
of justice, not to be invaded by foreign 
influences, silent or noisy, which may in- 
terfere with the administration of justice 
—the only purpose in building courtrooms 
and holding trials. 
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“Whither Are We Tending?’’* 


NATHAN MOBLEY 
New York, New York 


HE theme for my talk is inspired by the 
iT mune statement of Abraham Lin- 
coln’s “House Divided” speech made in 
1858—over 100 years ago—more than 25 
years before the formation of the first 
corporate surety company in the United 
States. Lincoln said in his opening state- 
ment “if we could first know where we are, 
and whither we are tending, we could then 
better judge what to do, and how to do it.” 

1960 marks approximately the beginning 
of the ninth decade of corporate suretyship 
in the United States, or in other words, we 
have had 80 years of corporate suretyship, 
so I hope it is not inappropriate if I, who 
who have spent the past four decades in 
the surety business or one-half of its life 
span, should pause for a bit with your orga- 
nization of surety bond producers to “first 
know where we are and whither we are 
tending,” especially if the surety business 
to which we devote so much of our time 
and thought presents any problems about 
which we would like to better judge as to 
what to do and how to do it. 

In examining my subject today I shall 
purposly limit it to contract bond surety- 
ship because it is my understanding that 
your organization’s interest is largely in 
that field. 

Despite the fact that the practice of sur- 
ctyship—the guaranteeing of the debt of 
another—is a very ancient practice, one dat- 
ing back to biblical times, it remained for 
some hardy pioneering Americans to create 
suretyship to operate as an alternate meth- 
od to the then prevailing personal surety- 
ship and go on to secure the passage of 
laws, both federal and state, making cor- 
porate suretyship a form of acceptable se- 
curity in connection with the performance 
of governmental contracts. 

We can best “know where we are” today 
in the surety industry by taking a look 
backwards to see how corporate suretyship 
originated, what laws controlled its opera- 
tion, how well it performed its function, 
and how the business has evolved down to 
this day to be the industry through which 


*An address presented to the 18th annual mect- 
ing of the National Association of Surety Bond Pro- 
ducers. 





Mr. Mos ey is President 
of the National Associa- 
tion of Casualty and 
Surety Executives; Direc- 
tor of Chubb & Son Inc.; 
Executive Vice President 
and Director of Federal 
Insurance Company, and 
Vice President and Direc- 
tor of Vigilant Insurance 
Company. He was Presi- 
dent of U. S. Guarantee 
Company at the time of 
its merger into Federal 
Insurance Company in Ju- 
ly, 1953. 





you as surety bond producers render a serv- 
ice and make a livelihood. 

The first decade of corporate suretyship, 
the 1880’s saw the birth of several com- 
panies. The first bonds to be written were 
by the Fidelity & Casualty Company in 
1882. In 1884 the American Surety Com- 
pany was formed with a capital of $500,000, 
the raising of which, according to the best 
information available, was considered a tre- 
mendous accomplishment. 

Then moving into the second decade, in 
addition to the birth of more companies— 
the United States Guarantee Company 
(merged into the Federal Insurance Com- 
pany in 1953) in January of 1890, the Fi- 
delity & Deposit in February of 1890, the 
National Surety Company in 1893, the U. 
S.F.&G. in 1896, and the Maryland Casual- 
ty in 1898—the most significant events were 
the passage in 1894 of an act which for the 
first time recognized corporate suretyship 
as acceptable security on bonds running to 
the United States and the approval on the 
same day of the Heard Act which, with an 
amendment made in 1905, was to become 
the controlling requirement for suretyship 
on federal construction until it was re- 
ay by the Miller Act 41 years later in 
1935. 

It was about the time of the passage of 
these acts in 1894 that the Secretary of the 
Treasury of the United States reported 
to Congress that more than $35,000,000 in 
outstanding claims under defaulted bonds 
remained uncollected from personal sure- 
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ties. The passage of these acts was in a 
sense the government’s first official recog- 
nition of the status of corporate suretyship. 
The huge amount of outstanding claims 
under personal suretyship must have made 
those pioneers of corporate suretyship won- 
der if they shouldn’t have heeded the warn- 
ing in the Book of Proverbs that: “He that 
is surety for a stranger shall smart for it 
but he that hateth surety is secure.” But 
whether it did or not, new companies con- 
tinued to be formed to first compete with 
and gradually replace individuals as sure- 
ties guaranteeing the obligations of others. 

The performance bond required by the 
Heard Act was to give protection first to 
the United States with the right to suppli- 
ers of labor or material to collectively inter- 
vene in any suit instituted by the United 
States within six months of final settlement 
of the contract. If the United States insti- 
tuted no suit, then labor or material sup- 
pliers could bring one suit in the name of 
the United States within one year after 
complete performance and final settlement. 

With the acts of 1894 having recognized 
corporate suretyship and with decisions be- 
ing rendered by the Supreme Court inter- 
preting the Heard Act, the third decade 
saw additional companies entering the busi- 
ness so that the total number had increased 
to twenty-four, all competing vigorously for 
business in this relatively new field. 

Three things occurred in this third dec- 
ade of great significance to the surety in- 
dustry. One was the establishment by the 
Treasury Department of the United States 
of an approved list of surety companies for 
writing bonds running in favor of the 
United States government with a limit for 
any one bond of ten per cent of the com- 
pany’s capital and surplus. 

The first Treasury list issued in 1908 
contained twenty-four companies with a 
total suretyship capacity of $2,437,478. 

Another significant move was the crea- 
tion of the Towner Rating Bureau, an in- 
dependent, privately owned organization 
whose function was to make rates for any 
of the surety companies springing up in 
many parts of the country which voluntari- 
ly elected to be a member or subscriber. 

Of equal significance to this third decade 
was the formation of the Surety Association 
of America whose purpose was to further 
the interest of the surety industry and act 
as the author of surety contracts. 

The fourth decade—1910 to 1920—saw 
the outbreak of the first World War and 
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the young surety companies writing bonds 
in connection with war projects. By 1917, 
at the time of our entry into the war, there 
were still twenty-four companies on the 
Treasury list but their Treasury capacity 
had grown to $4,862,921. 

Then came the post war expansion in 
all forms of construction during the decade 
of the '20’s, the fifth decade, and by 1928 
the number of companies on the Treasury 
list had grown to sixty-nine direct writers 
and five foreign companies authorized to 
act as reinsurers on government contract 
bonds, with a total suretyship capacity of 
$26,577,202. 

With this growth and the competition 
for business, new fields of opportunities 
loomed on the horizon, resulting in the for- 
mation of additional companies which, 
along with some of the older ones, dared 
to venture into such fields as guaranteeing 
of real estate mortgage bonds, the extensive 
guaranteeing of the solvency of banks, and 
the guaranteeing of completion bonds on 
speculative building projects. This daring 
expansion into these untried and eventual 
catastrophic fields resulted in the failure 
of some of the new ventures and led to the 
brink of insolvency several of the stalwart 
old pioneers. 

Then next was the sixth decade, the dec- 
ade of the ’30’s, with the great depression 
following the boom years of 1927, ’28, and 
29. But after the bottom was hit, in 1932 
and 1933, the pump priming of the New 
Deal saw much construction work as a 
means of improving the national picture, 
so that by 1938 there were seventy-four 
companies on the U.S. Treasury list with a 
total suretyship capacity of $28,851,000. 

This decade of the °30’s, 1935 in particu- 
lar, was of great significance because of the 
substitution of the Miller Act relating to 
federal bonded work in place of the Heard 
Act which had operated since 1894. 

The Miller Act came into being mainly 
because of the procedural difficulties ex- 
perienced under the Heard Act. These dif- 
ficulties meant long delays for material 
men recovering their money. Consequent- 
ly, there was much compromising on the 
claims of material men so that they often 
took only a fraction of what they were en- 
titled to rather than wait for the outcome 
of long delayed litigation. 

Under the Miller Act which has been in 
operation now for twenty-five years the 
government is protected by its performance 
bond and the separate payment bond for 
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the benelit of suppliers of labor and ma- 
terial gives the right of these suppliers to 
sue on the payment bond for any unpaicl 
balance which remains unpaid for a period 
of ninety days after the final performance 
of the labor or the project for which the 
material was supplied. 

‘The payment bond also permits persons 
who have supplied labor or material to a 
sub-contractor but who have no contract 
with the primary contractor to sue on the 
payment bond, provided notice is given 
within the ninety-day period. 

This broadening has been a great for- 
ward step and as a result material and la- 
bor suppliers can hope for a 100 per cent 
recovery within a reasonable length of 
time. 

Moving into the seventh decade, the dec- 
ade of the ’40’s, the surety industry 
again found itself engaged princi- 
pally in bonding contracts in connection 
with another war effort, this time World 
War II, and what at first was an enormous 
expansion in building and an increase in 
premium income for the companies soon 
iound a diminishing income because of the 
waiving of contract bonds in connection 
with war projects. 

By the end of the war and the beginning 
of the post war construction and expansion 
of business, the Treasury Department list 
had grown to be 103 companies with a tot- 
al suretyship capacity of $96,490,000, this 
increase in companies being attributable 
largely to the change in the insurance laws 
making possible multiple underwriting so 
that no longer was the surety field left 
strictly to surety and casualty companies 
but was opened up to fire companies as 
well. 

Moving into the '50’s, the eighth decade 
of the corporate suretyship business in the 
United States, we find surety companies as 
such who had pioneered the business to be 
relatively small in number and usually the 
surety business only a department of a pre- 
dominantly casualty or fire company. By 
1959, at the end of the decade of the 50's, 
the number of companies authorized by 
the Treasury Department to write perfor- 
mance bonds running to the federal gov- 
ernment (directly or as reinsurance) was 
203 with a suretyship capacity of 
$600,000,000, representing a capital and 
surplus of $6,000,000,000 or as much as the 
capital and surplus as of the same date of 
the first 29 banks in the United States. 

And so with this very brief sketch of the 
past and especially as to the growth of the 
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companies engaged in the business, we 
come down to the present with the desire 
to know “where we are” in the surety in- 
dustry today. Today, the beginning of the 
1960's and the ninth decade of corporate 
suretyship in the United States, we find 
the surety industry big with more than 265 
direct writing companies with a Treasury 
Department underwriting capacity for 
those on the list of more than $600,000,000 
competing for the available surety business 
which in 1958 totalled approximately 
$160,000,000. Of the total number of com- 
panies now authorized to write surety busi- 
ness, thirty-two of the 265 direct writers, as 
distinguished from strictly reinsurers, wrote 
$135,000,000 or eighty-five per cent of the 
total volume of business. We also find that 
of the 265 companies there are only ten 
companies writing more than $5,000,000 of 
premiums or a total of $81,000,000, more 
than half of the total surety business. Of 
these ten companies writing more than 
$5,000,000 each, seven might properly be 
described as belonging to the pioneer 
group, companies having their beginning 
in the first three decades and having real- 
ly pioneered the business and survived 
various cycles of the past eight decades I 
have briefly described. 

So an examination of the surety indus- 
try as of this time shows a competitive pic- 
ture of a relatively small number of com- 
panies out of the 265 having eighty-five 
per cent of the business while of the others 
some, evidently spurred on by the favorable 
results of a few, especially in the light of 
poor loss ratios in certain other classes, and 
some with a desire to be multiple line un- 
derwriters, are aggressively seeking a place 
in the surety picture for themselves. 

This is a significant factor and can have 
# great influence on “whither we are tend- 
ing.” 

Without wishing to confuse with figures, 
it is an interesting comparison to examine 
the first Treasury list of February 15, 1908, 
and the last Treasury list of May 1959. The 
first Treasury list showed, if you recall, 
twenty-four companies with an aggregate 
Treasury limit of $2,427,478, whereas the 
last Treasury list showed 203 companies 
with an aggregate Treasury limit of 


$600,000,000. A comparison of the volume 
of surety writings shows that in 1909 total 
writings of the twenty-four companies were 
$6,332,194 as against the writings of the 265 
companies in 1958 of $160,000,000. Thus, 
vou can see that the number of companies 
has increased more than ten fold, the aggre- 
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gate underwriting capacity on the Treasury 
list has increased almost 300-fold, and the 
volume of business has increased approxi- 
nately twenty-five-fold. 

Of the ten companies each writing more 
than $5,000,000 with an aggregate volume 
of fifty per cent of the total volume, five 
companies or their successors in interest 
were on the Treasury list of 1908. Of the 
twenty-four companies on that list fourteen 
wre now out of business. 

Let’s examine where the industry stands 
in other ways. What does the public think 
of us—the obligees to whom our bonds run, 
the sub-contractors and the suppliers of la- 
bor and materials, the contractors whom 
we bond, and the agents and brokers who 
produce the business? By and large the 
general attitude of all of these groups 
toward the surety industry is favorable. An 
independent survey of governmental de- 
partments, who deal with the surety indus- 
try as a whole in connection with bonded 
federal projects, established the fact that 
it is generally well regarded in those quar- 
iers. A survey of some of the departments 
of state governments which deal with the 
surety industry likewise shows support of 
corporate suretyship. The suppliers of la- 
bor and material as expressed by certain 
ones individually as well as through their 
credit organizations, show an increasingly 
favorable attitude toward the surety com- 
panies, a great deal of which may be attri- 
butable to the substitution of the Miller 
Act, which provided for a separate payment 
bond in favor of furnishers of labor and 
material and which has resulted in an al- 
most universal attitude on the part of com- 
panies to pay 100 per cent of material bills 
instead of compromising because of the 
long delays under the Heard Act in deter- 
mining the extent of the interest in the 
bond penalty of the material furnishers. 

As to contractors generally, the increased 
feeling of the contractor being a client of 
st company with whom he establishes a con- 
tinuing relationship as he might with his 
bank, has made for a better relationship 
between the contractors and sureties. 


As to the producers, especially those of 
your surety bond producers organization, 
your ever increasing knowledge of the busi- 
ress and ability to serve has made for a 
closer working relationship with the indus- 
try. 

All of these are favorable factors as we 
seek to “know where we are” today in the 
surety industry. 
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Now, “whither are we tending?” What 
are some of the unfavorable features and 
what symptoms exist today which can de- 
velop into an acute illness later? Some of 
the criticisms leveled at our industry are: 


1. Some surety companies are not prop- 
erly underwriting their contractors so 
that many unqualified contractors are 
being bonded: 

2. Some surety companies do not take 
sufficient interest in complaints made 
by governmental agencies regarding 
the prosecution of the work. 

3. Some surety companies do not answer 
promptly or properly letters of ma- 
terial suppliers who have unpaid bills. 

4. The tendency of many companies to 
turn over completely to solvent prin- 
cipals (and without careful supervi- 
sion by the surety) the defense of suits 
brought jointly against them or 
against the surety alone. This has re- 
sulted in the assertion of defenses in 
the name of the surety of a type in- 
imical to the best interest of the in- 
dustry and in the surety being ma- 
ligned by the court for conduct of 
principal’s counsel, not induced by 
the surety but nevertheless attributed 
to it by reason of its representation in 
the suit by the same counsel. 

Other unfavorable criticisms are: 

1. Bonding of sub-contractors who do 
not qualify. 

2. Petty quibbling which could be easily 
eliminated between the contractor 
and his claimants if the surety would 
assume an active role. 

3. Litigation by a surety to delay pay- 
ment. 

4. Attempting to protect the surety’s in- 
terest by deferring to an indemnitor 
rather than promptly dealing with a 
justifiable material or sub-contractor 
claimant. 


These and similar types of grievances 
against particular surety companies are 
damaging to the industry as a whole. In 
the main they stem from incompetence on 
the part of the claim department of the 
surety company or of the lawyer handling 
the case, or the eagerness of a lawyer han- 
cling the case independently of the surety’s 
supervision, or the failure of the establish- 
ment at top management level of a philoso- 
phy for the surety company in dealing with 
claims. 
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Some of the things just mentioned prob- 
ably stem from the tremendous increase in 
the number of companies interested in 
participating in the surety business. It 1s 
a far cry from being on the Treasury list 
because of adequate capital and 
surplus to provide indemnity in the writ- 
ing surety bonds to actually having the 
ability to engage in the business meaning- 
fully. There are more companies entering 
the field than there are surety men to man- 
age the business. If the surety department 
of a multiple line company is not properly 
staffed and does not have adequate experi- 
ence or training in the surety field, the risk 
of such inadequacies in dealing with un- 
derwriting, claims and the handling of suits 
is a very great one for such a company di- 
rectly and is of indirect and vital concern 
to the public relations of the industry as a 
whole. 

The leaders in the surety industry, I am 
sure, are aware of our obligation to the 
public. The contractor and his surety 
through the good offices of men like your- 
selves establish a relationship of company 
and client—partners in a joint venture— 
contractor, producer and surety—and live 
and prosper by reason of the quality of the 
job we perform for the public. Those of us 
close to the business know that that job is 
important. 


Our system of public work awards the 
job to the lowest responsible bidder who 
provides an acceptable guarantee in the 
form of a surety bond and means a saving 
of millions of dollars to our taxpayers. A 
survey recently conducted indicates that the 
average difference between the low bidder 
ad the second bidder is three and one-half 
cr cent, so on the assumption that the sec- 
ond bidder is thoroughly responsible, even 
though the low bidder is not, three and 
one-half per cent saved to the public on 
the total volume of bonded work is a very 
substantial sum. In addition to this the 
payment bond guaranteeing payment to 
the sub-contractor and to the labor and 
material furnishers affords additional 
savings to the public in the form of favor- 
able bid prices to the prime contractor 
and his subs. 


On several occasions the advocates to 
abolish surety bonds on public work have 
been defeated in their efforts because other 
organizatations concerned with the prompt 
payment of materials to their members 
have protested vigorously against the abol- 
ishment of corporate suretyship. 
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If the surety industry keeps ever in mind 
the obligations we have to all our obligees, 
owners, and suppliers of labor and materi- 
al, we will not only survive all attacks made 
against us in connection with bonding pub- 
lic works where bonds are required as a 
matter of law, but through this attitude of 
fair dealing this great industry with its tre- 
mendous financial capacity could be very 
effective in making corporate suretyship as 
much a normal part of private construction 
as it is of public construction. 

Few corporations today spending mil- 
lions for buildings and improvements are 
owned by one or a few people. The man- 
agers and the directors and trustees repre- 
sent the stockholders and bear the same re- 
lationship to the stockholders’ money in 
their fiduciary obligation as do public of- 
ficials toward the public’s money. The 
same reasons exist for bonding private 
work under these circumstances as exist for 
bonding public work. Why doesn’t the 
management of a corporation owe it to its 
stockholders to obtain the lowest responsi- 
ble bid secured by an acceptable suretyship 
on any building program the corporation 
may have? 

So to again quote Abraham Lincoln we 
come to the third part of his statement— 
“what to do.” 

If we are to justify our existence and ex- 
pand the surety business so that there is a 
full utilization of the underwriting capacity 
permissible by the financial structure of 
the 265 or more companies seeking a place 
for themselves in the surety industry, then 
we must find additional fields in which we 
can do business. Such a field is the area 
of private construction which is estimated 
to run in excess of the volume of public 
work. 

Now we come to the question of “how” 
and here it seems to be a “must” for our 
industry, companies and producers alike, 
to create by a high quality of service a real- 
istic and true image in the mind of the 
public that corporate suretyship is highly 
necessary and desirable; that corporate 
suretyship earns its keep by guaranteeing 
the performance of contracts by the lowest 
acceptable bidder and by its assurance to 
suppliers of labor and material that they 
will be promptly paid for work and materi- 
als going into bonded projects. 

If we will do all of this, then we can be 
reassured that “whither we are tending” 
today in the business of corporate surety- 
ship is in the right direction. 
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The Significance of The Werbe Case 


LrstER M. PONDER 
Indianapolis, Indiana 


HE decision of the United States Court 

of Appeals for the Seventh Circuit in 
the case of Estate of Thomas C. Werbe, 
American Fletcher National Bank & Trust 
Company, Administrator CTA, v. U. S., 273 
F. 2d 201, (December 30, 1959) , has evoked 
considerable comment among insurance 
men, lawyers and all those interested in 
estate planning matters. The case involves 
the estate tax marital deductions of the 
proceeds of certain life insurance policies 
on the life of the decedent husband. 

There were slight differences in the 
policies which had been written by two 
companies. Under the policy written by 
company A, the proceeds of the policies 
were to be held at interest payable to the 
primary beneficiary, the surviving spouse. 
The settlement provisions also contained 
the provision that “the right shall be re- 
served to said primary beneficiary if living, 
to make withdrawals from the amount of 
the proceeds held by the insurance com- 
pany at interest.” Under the designation 
“general provisions” of the special settle- 
ment request, the following provisions were 
also included: 


“ “If, according to the above provisions, 
a payee would have any withdrawal 
right, commutation right, or right to 
elect a change of Option, the Company 
shall not be required to permit such 
right to be exercised after the decease of 
the Insured, except upon a payment date, 
and shall have the right to require ninety 
(90) days’ notice in writing. The Com- 
pany shall not be required to permit any 
payee to make more than four (4) par- 
tial withdrawals during any one con- 
tract year, nor to permit any partial 
withdrawal of an amount less than Fifty 
dollars ($50). If by any withdrawal 
the balance retained for any payee would 
be reduced to less than One Thousand 
Dollars ($1000), the Company shall have 
the right to pay such balance in one sum 
to the payee who would then be entitled 
to receive payments thereunder, in full 
discharge of all liability of the Com- 


pany.’ ” 
Under the policy written by company B, 
the insurance proceeds were to be held at 


interest payable annually to the primary 
beneliciary, the surviving spouse. It was 
also provided that on interest due dates, 
which were annually, the surviving wile 
might elect to withdraw all, or any part, of 
the amount being held by the insurer at 
interest, but that no partial withdrawals 
lor less than $100 could be made. It was 
further provided that payment of any 
withdrawal by the beneficiary might be de- 
ferred for as long as six months by the in- 
surer. 


The “at death” Argument 

Because of the divergent provisions of 
the two policies, the estate was able to 
make somewhat different arguments on the 
two policies. ‘The stronger position un- 
aoubtedly obtained with respect to the pol- 
icy of company A. With respect to that 
policy, uncontroverted evidence was ad- 
duced that from the moment of the death 
of the insured, the surviving wife possessed 
the right, on her sole signature, to with- 
draw the proceeds in whole or in part, sub- 
ject to no right whatsoever on the part of 
company A to impose any limitations on 
the withdrawal by the wife. Uncontro- 
verted evidence was also adduced that the 
provision of the special settlement request 
that company A should not be required to 
permit the right of withdrawal after the 
decease of the insured, except upon a pay- 
ment date or upon 90 days’ notice in writ- 
ing, did not apply with respect to a with- 
drawal made at the decease of the insured, 
but only to a withdrawal made after the de- 
cease of the insured. Further, the undis- 
puted evidence showed that if a properly 
executed request for withdrawal of pro- 
ceeds was received by company A before, or 
simultaneously with, the receipt of due 
proof of the death of the insured, the with- 
drawal would be considered to have been 
made at the decease of the insured, not af- 
ter the decease of the insured. In short, it 
was the primary position of the taxpayer 
with respect to the company A policy that 
there was no restriction of any kind upon 
the right of the widow to withdraw the pro- 
ceeds at the moment of death and, there- 
fore, that the marital deduction was allow- 
able with respect to this policy because “in 
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all events,” the widow had the absolute 
right of withdrawal at moment of death. 

Both the district court and the court of 
appeals rejected this argument without dis- 
cussing in any detail the uncontroverted 
evidence of the taxpayer. The government 
introduced no evidence on the point, rely- 
ing entirely on the written provisions of 
the policies. “Che evidence adduced by the 
taxpayer included testimony of the employ- 
ee of company A who had prepared the 
language of the special settlement request 
in question. He testified directly that the 
right of withdrawal at moment of death 
was not restricted by any provision of the 
policy. Additional evidence was adduced 
in the form of testimony by a president of 
another life insurance company who cor- 
roborated in general the testimony of the 
employee of company A. 

It was impossible to make the same argu- 
ment with respect to company B and its 
policy because similar evidence could not 
be adduced on this point. Unfortunately, 
the language of company B’s policy pre- 
cluded the estate from making this same 
argument on its policy. 


The Administrative Convenience Argument 


The taxpayer also contended that with 
respect to both the company A and com- 
pany B policies, any restrictions therein 
were intended solely for the administrative 
convenience of the companies and were not 
substantial limitations on the right of with- 
drawal of the widow within the meaning of 
Section 812 of the 1939 Code and the regu- 
lations thereunder. Curiously enough, 
there are no regulations that precisely cov- 
er the formal limitations on the right of 
withdrawal of insurance beneficiaries, but 
taxpayers are referred to the portion of the 
regulations dealing with formal limitations 
on the power of trustees to restrict with- 
drawals for guidance on insurance with- 
drawal restrictions. The careful reading of 
such regulations leads to the inevitable con- 
clusion that the Commissioner of Internal 
Revenue did not intend such harsh results 
as were arrived at in the instant case. The 
taxpayer, therefore, argued strenuously 
that the provisions governing withdrawal 
of the proceeds by the surviving spouse 
herein, such as restricting the withdrawals 
to interest due dates, were for the adminis- 
trative convenience of the insurers, and did 
not prevent the right of complete with- 
drawal of the proceeds from being exercis- 
able by the surviving spouse, “in all 
events.” 
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One of the key provisions of the regula- 
tions governing powers of trustees to limit 
withdrawals is that which reads as follows: 


“Provisions granting administrative pow- 
ers to the trustee will not have the effect 
of disqualifying the trux unless the 
grant of such powers evidences the in- 
tention to deprive the surviving spouse 
of the beneficial enjoyment required by 
the Statute.” 


Applying this language to the Werbe 
case; it was vigorously contended that the 
interest due date withdrawal provision, the 
%0 days’ written notice provision and the 
deferral of payment provision were not 
grants of powers to the insurance com- 
panies with the intention of depriving the 
surviving spouse of the beneficial enjoy- 
ment of the insurance proceeds. On the 
contrary, it was urged that such powers in 
the hands of the insurance companies were 
intended to give some measure of adminis- 
trative control over abuses of the withdraw- 
al rights by the insurance beneficiaries. 

Despite this seemingly favorable lan- 
guage of the regulations, the taxpayer was 
met with the very severe position of the 
commissioner that these provisions of the 
insurance policies were intended as sub- 
stantial limitations on the right of with- 
drawal of the insurance proceeds, a_po- 
sition which was sustained by the judicial 
result. For example, in the regulations un- 
der the powers of trustee, an example of 
a formal limitation on such power that 
will not disqualify for marital deduction 
is the requirement that exercise of the with- 
drawal right by a beneficiary must be pre- 
ceded by reasonable notice. Certainly the 
concept of “reasonable notice” comes with- 
in the purview of the interest due date pro- 
vision of the instant insurance policies, yet 
both the appellate and trial courts rejected 
this contention of the estate. 


Lessons for the Future 


As in every other decision adverse to a 
taxpayer, those charged with the responsi- 
bility of advising clients on insurance and 
other related matters may receive guidance 
and instruction from such a decision, even 
though it is a harsh blow to the particular 
taxpayer who must pay additional tax un- 
der the decision.. In this case it is clear that 
all settlement requests and options should 
be carefully re-examined by the advisers 
to the insurance policy holders in order to 
make sure that there is no minute restric- 
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tion on the right of withdrawal which may 
later be contended as denying the marital 
deduction. It is believed that since 1948, 
the date of the marital deduction provi- 
sion in the 1939 Code, most insurance set- 
tlement requests have been revised to make 
sure that there are no formal limitations 
which would produce the result in the 
Werbe case. However, it is apparent that 
all settlement requests which were executed 
prior to 1948 should be investigated with 
great care to make sure that there will be 
no pitfalls to deny the marital deduction. 

One of the bitter lessons from the Werbe 
case is that taxpayers are not always safe in 
relying on a provision of the regulations. 
Despite the adverse decision of the courts, 
it is still believed that the regulations sup- 
port the taxpayer’s position in this case. 
Accordingly, all advisers should carefully 
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construe the regulations and if there is any 
possibility of an adverse result thereunder, 
changes should be made to avoid any pos- 
sible adverse argument on the part of the 
government. 

The case also shows the length to which 
the commissioner will go in his avid desire 
for additional tax revenue. In the Werbe 
case it was pointed out to both courts that 
the insurance proceeds would by all means 
be included in the taxable estate of the sur- 
viving spouse if still held under these pro- 
visions at her death. The marital deduc- 
tion does not contemplate the double tax 
of property in both estates. Despite pres- 
sure on oral argument, the government 
would never concede that these insurance 
proceeds would not be taxable in the sur- 
viving spouse’s estate, yet the court sus- 
tained the government’s position. 
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Noise Induced Hearing Loss: 
An Occupational Disease? 


CuHar.Les M. KirKHAM 


St. Louis, Missouri 


fie trend away from the wage loss prin- 
cipal of workmen’s compensation and 
toward permitting the employee to recover 
“damages” for physiologic loss where no 
loss of income has been sustained and none 
anticipated is probably best illustrated by 
the growing tendency of our legislatures, 
courts, and industrial commissions to con- 
sider hearing loss due to industrial noise as 
an occupational disease for which the em- 
ployee is entitled to compensation. 

In this country there are an untold num- 
ber of industrial plants which must of ne- 
cessity operate at a high noise level. These 
plants employ thousands, possibly hun- 
dreds ot thousands of people, potential 
claimants should it be generally held that 
noise induced hearing loss is compensable 
under the workmen’s compensation and oc- 
cupational disease acts of the various states. 
Is it any wonder then, that industry and 
the insurers of industry have been and are 
gravely concerned with this problem? 

Without citing authorities or delving 
too deeply into the medical phase of the 
problem, there seems to be no substantial 
medical dispute that there does exist a con- 
dition known as “noise induced hearing 
loss”, a gradual diminution of hearing acu- 
ity due to regular, repeated exposure to 
high intensity noise. Not all persons are 
subject to this loss and those who are sub- 
ject to it seem to be affected in varying de- 
grees. It is not infrequent, however. It dif- 
fers from deafness brought on by the trau- 
ma of a sudden blast close at hand. 


It seems there is a recovery factor after 
removal from a noisy environment, the de- 
gree of which is related to the length and 
intensity of the exposure and by personal 
characteristics. After long exposure there 
is rarely a complete recovery. Authorities 
vary in their estimates of the length of time 
required for maximum recovery. 

Most authorities do agree, however, that 
the determination of the exact amount of 
hearing loss due to exposure to noise is 
difficult to evaluate. In many instances it 
seems likely that the exposure to noise ag- 
gravates an already existent, but often un- 
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noticed and usually unmeasured loss of 
hearing. This is further complicated by the 
aging process, presbycusis, the fraction of 
hearing lost from the upper tone ranges 
with each decade of life. Add to this, the 
losses due to various diseases which have 
similar symptoms and it becomes almost 
impossible to determine with reasonable 
certainty the hearing loss in any given case, 
due to noise alone. 


In i event, regardless of medical and 
practical difficulties in determining the 
amounts of such loss, when such loss oc- 
curred, which employer is responsible for 
it and when the maximum recovery has 
been made after leaving the noisy employ- 
ment, we, as attorneys for employers and 
insurers, are or soon will be confronted 
with the problem. 

The Wisconsin legislature, often a pio- 
neer in such matters, in 1953 enacted Ch. 
328, Laws of 1953, amending Sec. 102.565, 
Stats., which specifically applies to cases 
of impairment of hearing as a result of ex- 
posure to industrial noise. For a judicial 
discussion of this statute, see Green Bay 
Drop Forge Co., v. Industrial Commission, 
a Wis. 38, 60 N.W. 2d, 409, 61 N.W. 2d 

Other states, such as New York, without 
specifically mentioning hearing loss as an 
occupational disease, have nevertheless 
adopted such broad, catch-all definitions of 
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“occupational disease” as to be practically 
all inclusive. It requires little effort for 
the courts in such states to find that noise 
induced hearing loss is an occupational dis- 
case. See Slawinshi v. J. H. Williams & Co., 
298 N.Y. 546, 81 N.E. 2d 93 and Rosati v. 
Despatch Shops, Inc., 298 N.Y. 813, 83 N.E. 
2d 860. 

Missouri, of course, is the jurisdiction 
with which I am most familiar, and 
though many who read this article will 
kave no interest in the law of that state, 
as such, the statutes and decisions there so 
aptly illustrate the evolution of legislative 
and judicial thinking concerning this prob- 
lem that they may well be worthy of some 
study. Since 1913 the statutes of Missouri 
have provided for the health and welfare 
of persons engaged in certain occupations. 
(Laws, 1913, p. 402 et seq., R.S. Mo. 1929, 
$13252 et seq., R.S. Mo. 1949, §292.300 
V.A.M.S., et seq.) Under the general title 
“Prevention of Occupational Diseases”, R. 
S. Mo. 1949, §292.310, V.A.M.S., (and prior 
enactments verbatim), set forth the types 
and kinds of conditions to which the legis- 
lature referred as “occupational diseases”: 


“292.310 Articles considered dangerous 
to health. 

“The carrying on of any process, or 
manulacture, or labor, in this state in 
which antimony, arsenic, brass, copper, 
lead, mercury, phosporous, zinc, their al- 
loys or salts or any poisonous chemicals, 
minerals, acids, fumes, vapors, gases, or 
other substances, are generated or used, 
employed or handled by the employees, 
in harmful quantities, or under harmful 
conditions, or come in contact with in a 
harmful way, are hereby declared to be 
especially dangerous to the health of the 
employees.” 


At the time this section was enacted Mis- 
souri had no workmen’s compensation act 
and the employee’s rights, if any, were un- 
der the common law. In 1926 the original 
workmen’s compensation act was passed by 
the legislature but specifically excluded oc- 
cupational diseases by stating (Laws of 
Missouri, 1925, p. 375, §7): 


“ec 


. Provided, that nothing in this 
chapter contained shall be construed to 
deprive employees of their rights under 
the laws of this state pertaining to occu- 
pational diseases.” (emphasis supplied) . 


In 1931 the legislature passed the “Occu- 
pational Disease Amendment”, changing 
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the original section above quoted to read 
as follows (Laws of Missouri, 1931, p. 382, 
R.S. Mo. 1939, $3695, Now R.S. Mo. 1949, 
£287.020, V.A.MLS.) : 

“. . . Provided, that nothing in this 
chapter contained shall be construed to 
deprive employees of their rights under 
the laws of this state pertaining to occu- 
pational diseases, unless the employer 
shall file with the Commission a written 
notice that he elects to bring himself with 
respect to occupational disease within 
the provisions of this act and by keeping 
posted in a conspicuous place on_ his 
premises a notice thereof...” (emphasis 


supplied) . 


It seemed clear that‘the “rights under 
the laws of this state pertaining to occu- 
pational diseases” referred to those provi- 
sions for the health and welfare of persons 
engaged in certain occupations as provided 
under the general title: “Prevention of Oc- 
cupational Diseases” (§292.310 R.S. Mo. 
1949, V.A.M.S. and previous enactments 
verbatim). Beyond a doubt the legislature 
intended, and said, that occupational dis- 
eases were those which might be caused by 
contact with, lodging within the body, of 
chemically toxic substances, and in follow- 
ing sections provisions were made for pro- 
tection of employees in contact with such 
foreign matter and for medical examina- 
tion of such employees. This concept was 
recognized by the Supreme Court of Mis- 
souri, in Lockhart v. Kansas City, 351 Mo. 
1218, 175 S.W. 2d 814, 817, wherein the 
court, in construing the above sections, 
held: 


“Thus it is apparent that the basis 
and purpose of this act was to protect 
the health of persons employed in proc- 
esses likely to cause occupational diseases 
by requiring certain safeguards and pre- 
ventive measures for their protection. 
This act was a recognition by the legisla- 
ture that many chemical processes of 
modern industry were likely to cause oc- 
cupational diseases unless such preven- 
tive measures were taken and that com- 
mon law standards of care were inade- 
quate to meet the situation. Moreover, 
the purpose of these provisions concern- 
ing such diseases was not merely a matter 
of providing recompense by way of dam- 
ages to individuals injured thereby; the 
importance to the general public welfare 
of preventing employees from contact- 
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ing such discases was at least as great a 
factor.” (Emphasis supplied) . 


As the years passed there was certain 
broadening of the meaning of the “Occupa- 
tional Disease Amendment” by judicial in- 
terpretation but it was not until 1953 (to 
my knowledge) that the first attempt was 
made to bring an allegedly noise induced 
hearing loss within the meaning of the “Oc- 
cupational Disease Amendment.” In that 
year one Lawrence R. Marie filed a claim 
for compensation against Standard Steel 
Works, his employer, and Employers Mu- 
tual Liability Insurance Co., its insurer, 
alleging a permanent loss of hearing due 
to traumatic injuries to both ears as a re- 
sult of severe noise in connection with his 
job. No wage loss had been sustained, he 
was still in the same employment, in fact 
had been promoted, and was earning more 
money at the time his case was heard. 
The compensability of this alleged injury 
was hotly contested by the employer and in- 
surer and eventually, in 1958, the issue 
found its way to the Kansas City Court of 
Appeals, as a case of first impression in 
Missouri. See Marie v. Standard Steel 
Works, 311 S.W. 2d 368. That court, in its 
opinion, reaffirmed our belief that such a 
claim for hearing loss was far removed from 
what the legislature intended an “occupa- 
tional disease” to be, holding (1.c. 370): 


“‘occupational diseases’, without at- 
tempting a categorical listing of each and 
every one by medical nomenclature are 
those produced by poisonous chemicals, 
fumes, gases and dusts; substances which 
enter the body as foreign matter and 
lodge therein to the workers’ harm.” 


The victory was not to be so soon nor 
so easily won, however. The Supreme 
Court of Missouri accepted the case on 
transfer, and en banc concluded that the 
definition of occupational disease as han- 
ded down by the Kansas City Court of Ap- 
peals was too narrow for our expanding 
technological way of life and that, in fact, 
the act was broad enough to cover “any 
work, trade or process which may produce 
any illness or disease peculiar to the work 
or process carried on, or which subjects 
the employee to the danger of illness or 
disease incident to such work or process”. 
Marie v. Standard Steel Works, 319 S.W. 2d 
871, 1.c. 877. 


Although the court in the Marie case 
mentioned in its opinion the Wisconsin 
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case of Green Bay Drop Forge Co. v. Indus- 
trial Commission, 265 Wis. 38, 60 N.W. 2d 
409, 61 N.W. 2d 847, and the New York 
cases Of Slawinski v. J. H. Williams and 
Co., 298 N.Y. 546, 81 N.E. 2d 93 and Rosati 
v. Despatch Shops, Inc., 298 N.Y. 813, 83 
N.E. 2d 860, it recognized the fact that be- 
cause of the difference in statutes, the chief 
value of those cases was to show an exist- 
ing concept that a noise induced hearing 
loss might be the result of an occupational 
disease. 

The problems arising from the broad 
definition in the Marie case are, of course, 
legion. Where is the line to be drawn? 
By mere aging, the human body and its 
accoutrements tend to wear out. Undoubt- 
edly bookkeepers and draftsmen will tend 
to need glasses at a younger age and in 
greater numbers, due to the nature of their 
work, than will forest rangers and sailors. 
Will they then be held to be suffering from 
an occupational disease when they suffer 
irom eyestrain? The barber and grocery 
clerk no doubt will be in occupations more 
conducive to varicose veins than will the 
stenographer. Are these varicosities, then, 
2n occupational disease? Is the widening 
of the buttock area commonly known as 
“stenographer’s spread” to be compensable? 
And how about the trial lawyers’ ulcers, 
and other diseases of tension? 

When shall the hearing loss or weaken- 
ing of vision become compensable? When, 
if ever, shall the statute of limitations be- 
gin to run? How shall we separate the 
loss due to aging from the loss due to work- 
ing in a noisy place, or as to loss of visual 
acuity, from poring over the endless books 
of account? Which employer shall be re- 
sponsible for the loss? The first? The 
last? ‘Lhe possibilities seem endless! Shall 
hearing loss in all ranges and frequencies 
be compensated for? Or only those within 
the conversational range? 

The Missouri legislature’s attempt at so- 
lution of the myriad problems to result 
from Marie v. Standard Steel Works, is of 
interest as part of the pattern of evolution 
from legislative enactment to judicial in- 
terpretation, to judicial legislation, and 
return to legislative enactment. During 
the 1959 legislative session there was en- 
acted §287.197, Vernon’s Annotated Mis- 
souri Statutes, which, of course, in light of 
the supreme court’s decision in the Marie 
case, recognizes the compensability for 
losses of hearing due to industrial noise, 
and attempts to compromise some of the 
anticipated problems and disputes. It is 
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probably not the best, nor yet the worst, 
piece of legislation in this field. It does 
not wholly please labor, nor does it wholly 
please industry, but was the result of a 
process of give and take that no doubt each 
side can live with. At least we now have 
some idea as to where we stand in the maze 
of litigation bound to follow in the wake 
of Marie v. Standard Steel Works. For 
those interested it is set forth en toto: 


“287.197. Occupational deafness—tests, 
claims, awards liability of em- 
ployer, effect of hearing aid 


“I. Losses of hearing due to industrial 
noise for compensation purposes shall be 
confined to the frequencies of five hun- 
dred, one thousand, and two thousand 
cycles per second. Loss of hearing ability 
for frequency tones above two thousand 
cycles per second are not to be considered 
as constituting disability for hearing. 


“2. The per cent of hearing loss, for 
purposes of the determination of com- 
pensation claims for occupational deaf- 
ness, shall be calculated as the average, 
in decibels, of the thresholds of hearing 
for the frequencies of five hundred, one 
thousand, and two thousand cycles per 
second. Pure tone air conduction audio- 
metric instruments, approved by nation- 
ally recognized authorities in this field, 
shall be used for measuring hearing loss. 
If the losses of hearing average fifteen 
decibels or less in the three frequencies, 
such losses of hearing shall not then con- 
stitute any compensable hearing disabil- 
ity. If the losses of hearing average eigh- 
ty-two decibels or more in the three fre- 
quencies, then the same shall constitute 
and be total or one hundred per cent 
compensable hearing loss. 


“3. There shall be payable as perma- 
nent partial disability: for total occupa- 
tional deafness of one ear seventeen 
weeks of compensation; for total occu- 
pational deafness of both ears, one hun- 
dred weeks of compensation; and for 
partial occupational deafness in one or 
both ears, compensation shall be paid 
for such periods as are proportionate to 
the relation which the hearing loss bears 
to the amount provided in this subsec- 
tion for total loss of hearing in one or 
both ears, as the case may be. The 
amount of the hearing loss shall be re- 
duced by the average amount of hearing 
loss from non-occupational causes found 


in the population at any given age, ac- 
cording to the provisions hereinafter set 
forth. 


“4. In measuring hearing impairment, 
the lowest measured losses in each of the 
three frequencies shall be added togeth- 
er and divided by three to determine the 
average decibel loss. For every (sic) de- 
cibel of loss exceeding fifteen decibels an 
allowance of one and one-half per cent 
shall be made up to the maximum of one 
hundred per cent which is reached at 
eighty-two decibels. 


“5. In determining the binaural (both 
ears) percentage of loss, the percentage of 
impairment in the better ear shall be 
multiplied by five. The resulting figure 
shall be added to thé percentage of im- 
pairment in the poorer ear and the sum 
of the two divided by six. The final per- 
centage shall represent the binaural 
hearing impairment. 


“6. Before determining the percentage 
of hearing impairment, in order to al- 
low for the average amount of hearing 
loss from non-occupational causes found 
in the population at any given age, there 
shall be deducted from the total average 
decibel loss, one-half decibel for each 
year of the employee’s age over forty at 
the time of last exposure to industrial 
noise. 


“J 


. No claim for compensation for oc- 
cupational deafness may be filed until 
after six months’ separation from the 
tvpe of noisy work for the last employer 
in whose employment the employee was 
at any time during such employment ex- 
posed to harmful noise, and the last day 
of such period of separation from the 
tvpe of noisy work shall be the date of 
disability. 


“8. An employer shall become liable 
for entire occupational deafness to which 
his employment has contributed; but if 
previous deafness is established by a hear- 
ing test or by other competent evidence, 
whether or not the employee was exposed 
to noise within six months preceding such 
test, the employer shall not be liable for 
previous loss so established nor shall he 
be liable for any loss for which compen- 
sation has previously been paid or awar- 
ded. 


“9. No consideration shall be given to 
the question of whether or not the abili- 
ty of an employee to understand speech 
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is improved by the use of a hearing aid. 
Added Laws 1959, S.B. No. 167, §1 
(§287.202) .” 


As the legislative enactments of each state 
differ in definition of accident and of oc- 
cupational disease, and as some few states 
already recognize as compensable, losses of 
hearing due to industrial noise, it is vir- 
tually impossible to set out the pattern to 
be anticipated in each state as to legislative 
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and/or judicial expansion of workmen’s 
compensation to include damages for this 
type of “physiologic loss.” Suffice it to say 
that the push is on to eliminate “‘wage loss” 
principle of workmen’s compensation in 
this and other fields. If this article does no 
more than attract the attention of its read- 
ers to this evolution and forewarns them of 
the problems to be expected, and possibly 
avoided, it will have served its purpose. 
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State v. Federal Regulation— 
Still Another Milestone* 


C. C. FRAIZER 
Lincoln, Nebraska 


HE United States Supreme Court on 

March 28, 1960, in Federal Trade Com- 
mission v. Travelers Health Association, 
4 L. Ed. 2d 724, vacated the judgment of 
the United States Court of Appeals for the 
Eighth Circuit which was discussed in our 
article appearing in the April, 1959, issue 
of the Insurance Counsel Journal, and re- 
manded the case to that court for further 
proceedings. It will be remembered the 
Eighth Circuit had held (262 F. 2d 241) 
that the Federal Trade Commission was 
without authority to regulate the practices 
of Travelers in advertising and soliciting 
health insurance because there was regu- 
lation by the State of Nebraska sufficient to 
meet the provisions of the McCarran-Fer- 
guson Act, 15 U.S.C. Sec. 1011-1015. That 
act provided for continued regulation and 
taxation by the several states of insurance 
and provided that the Federal Trade Com- 
mission act should apply to insurance to 
the extent that insurance is not regulated 
by state law. 


The Eighth Circuit had held that Ne- 
braska law at all times pertinent to the is- 
sues regulated the advertising of Travelers 
wherever that advertising might go—it was 
actually transmitted to all of the states by 
mail. In other words, the Eighth Circuit 
held that regulation by the state of domi- 
cile was such regulation as contemplated by 
the McCarran-Ferguson Act. 


The Supreme Court, in a six to three de- 
cision, held that the McCarran-Ferguson 
Act contemplated regulation by the states 
in which the advertising was received and 
read; that regulation by Nebraska, the state 
of domicile where the advertising was pre- 
pared and from which it was mailed, was 
not sufficient to oust the Federal Trade 
Commission from jurisdiction. 


*For prior general discussion of this subject, see 
“Federal Trade Commission Jurisdiction?”, by C. C. 
Fraizer, 22 Ins. Counsel J. 467, and “Recent Mis- 
leading and Deceptive Mail Order Accident and 
Health Insurance Policies and Advertising”, by 
Charles C. McCarter, 23 Ins. Counsel J. 82, and 
“State v. Federal Regulation—Another Milestone”, 
by C. C. Fraizer, 26 Ins. Counsel J. 223. 





A Hoosier by birth, Mr. 
FRAIzeR . graduated from 
high school at Muncie, 
Indiana. He attended the 
University of Pennsyl- 
vania (Wharton School of 
Finance and Commerce) 
and received his law de- 
gree from George Wash- 
ington University, Wash- 
ington, D.C., in 1914. He 
continued to practice law 
in the same law firm at 
Washington in whose off- 
ice he had worked while 
attending law school. 

After a move to Nebraska, followed by Naval 
service in World War I, he practiced law at Aurora, 
Nebraska, for several years. Then Governor Dwight 
Griswold drafted him to serve as Insurance Com- 
missioner. During his term he was Chairman of 
the Committee on Laws and Legislation of the Na- 
tional Association of Insurance Commissioners, 
and served on its Executive Committee. 

This was followed by the opening of his law 
office in Lincoln, Nebraska, where he was joined 
in the practice by his son, T. J. (Ted) Fraizer, in 
1948, and the firm of Fraizer & Fraizer specializes 
in insurance law. 





Mr. Justice Stewart, speaking for the ma- 
jority, noted that the court of appeals had 
not passed upon the power of the other 
states where the company was not licensed 
to regulate health insurance advertising 
and hence that point was not before the 
Supreme Court, and was left to be consi- 
dered by the court of appeals. 


Mr. Justice Harlan, joined by Justices 
Frankfurter and Whittaker, vigorously dis- 
sented, noting that this was the second 
time within a year that the court had made 
inroads upon the policy of the McCarran 
Act, the first instance being in Securities 
and Exchange Commission v. The Variable 
Annuity Life Insurance Co., (March 23, 
1959) , 359 U.S. 65, 3 L. Ed. 2d 640. In that 
case the Supreme Court held, in effect, that 
the special contract known as the variable 
annuity had characteristics of both a securi- 
ty and an insurance policy, hence, regula- 
tion of such contracts was proper by both 
the Securities and Exchange Commission 
and by insurance departments. 
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The dissent said that if innovations in 
the policy of the McCarran Act are thought 
desirable, they should be made by the 
Congress and not by the court. 


The judgment of the Supreme Court 
vacated the decision of the court of appeals 
and remanded the case back to that court 
for further proceedings consistent with the 
opinion. The court of appeals has ordered 
that the company may, if it desires, file a 
supplemental brief with that court further 
urging undecided points, and the commis- 
sion has the privilege of — a supple- 
mental answer brief. 


It is anticipated the company may fur- 
ther urge the right and power of states 
other than that of the company’s domicile 
to regulate such advertising 2 the mod- 
el Fair Trade Practices Acts, obtaining 
service upon the non-domiciled company 
by registered mail or other substituted serv- 
ice. Also the way pe | will again argue on 
the merits that its advertising is not mis- 


leading and reargue its contention that 
the Federal Trade Commission is estopped 
from filing the complaint because it had 
approved the company’s basic advertising 
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under the old FTC Mail Order Rules is- 
sued in 1950. The final result is necessari- 
ly many months away, because another 
trip to the Supreme Court on the juris- 
dictional point is quite possible in any 
event. 5 

In the meantime, the National Associa- 
tion of Insurance Commissioners and the 
insurance industry are studying a pro- 
posed model bill known as the Unauthor- 
ized Insurers False Advertising Process Act. 
The purpose of this proposed act is to 
strengthen state regulation by authorizing 
the insurance commissioner of non-domi- 
ciliary states into which advertising is sent 
by mail to hold hearings, issue cease and 
desist orders, and through court judgments 
follow an offender to its state of domicile 
for enforcement purposes. 

Needless to say, many students are won- 
dering about the regulatory status of in- 
surance companies licensed in many states 
but doing some business by direct mail in 
non-licensed states. 

There will be still other milestones be- 
fore the issue of “State v. Federal regula- 
tion is finally decided. 














July, 1960 


INSURANCE COUNSEL JOURNAL 


Page 467 


Inland Marine Transportation Policy: 
“Transportation” and “In Transit’’ Construed 


MICHAEL R. GALLAGHER 
Cleveland, Ohio 


RE goods temporarily stored prior to 

reaching their intended destination 
insured, while so stored, against loss under 
a transportation policy? 

The Supreme Court of Ohio has recently 
considered the meaning of the language 
“transportation” and “in transit” as those 
words are contained in an inland marine 
transportation policy. The construction of 
these terms has not been previously con- 
sidered by Ohio courts and, indeed, there 
is a paucity of authority, country-wide, on 
the point. Accordingly, it merits some at- 
tention from both the underwriting and the 
legal points of view. 

The question arose for determination by 
the Ohio Supreme Court when an assured 
transported by truck a load of ice cream 
from Cleveland to Detroit. In Detroit the 
truck was loaded with machinery and 
equipment, its intended destination being 
Buffalo, New York. Enroute to Buffalo, 
the driver of the assured’s truck telephoned 
the assured and was advised by it of the 
urgent need for additional ice cream in De- 
troit. The driver was instructed to unload 
the machinery and equipment at an empty 
plant of the mend in Mount Vernon, 
Ohio, a town on the intended route from 
Detroit to Buffalo. This was done about 
midnight on July 9, 1956. The truck was 
then driven to Cleveland, where it was 
loaded with ice cream. So loaded, it im- 
mediately returned to Detroit. On July 12, 
1956, some two days after the deposit of 
machinery and equipment in Mount Ver- 
non, the driver returned with his truck to 
Mount Vernon for the purpose of reload- 
ing the machinery and equipment and de- 
livering it to Buffalo. Upon arrival at 
the assured’s plant in Mount Vernon, he 
found the machinery and equipment miss- 
ing, probably the result of theft. 

The pertinent portions of the policy pro- 
vided as follows: 


“This policy covers all kinds of lawful 
goods and merchandise, including pack- 
ages, consisting principally of milk, 
cream, milk products, and supplies, their 
own or held by them in trust, or on com- 
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tions and Delta Theta 
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mission, or on consignment, or on which 
they have made advances, or sold but not 
delivered, in transit from premises of the 
assured to the points and places in the 
United States and/or Canada, and vice 
versa...” (emphasis supplied) 
* +. * 

“This insurance attaches from the time 
the goods or merchandise are loaded up- 
on vehicles to leave the initial point of 
shipment and covers continuously there- 
after until safely delivered to destination, 
but only while incidental to transporta- 
tion. In no event shall this policy cover 
any goods after they have ceased to be at 
the risk of the assured.”. (emphasis sup- 
plied) 


The insured made seasonable claim, con- 
tending that the machinery and equipment 
were in transit at the time of the theft. Its 
legal position was essentially: (1) that goods 
remain in transit where there is only a tem- 
porary interruption; (2) that the storage 
of goods briefly prior to arrival at the in- 
tended destination is incidental to trans- 
portation; (3) that the language “covers 
continuously thereafter” conflicts with the 
language “but only while incidental to 
transportation” and the resulting ambigui- 
ty should be resolved against the insurer; 
and finally, (4) that the facts were such 
as to warrant submission of the question 
to a jury. 

The trial court directed a verdict in fa- 
vor of the insurer. This was reversed and 
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the case remanded by the court of appeals. 
The supreme court in a unanimous deci- 
sion reversed the court of appeals and af- 
firmed the trial court. Dealers Dairy Prod- 
ucts Co. v. Royal Insurance Co., Ltd., 170 
Ohio St. 337, 164 N.E. 2d 745 (February 10, 
1960) .! The supreme court held that a pol- 
icy insuring against loss of goods while in 
transit or while being transported ordinar- 
ily covers the movement of the goods on a 
transportation conveyance from the start- 
ing point to the point of delivery, includ- 
ing stops along the way incidental to car- 
riage. It held, however, that where at the 


direction of the assured goods in transit 


are unloaded from the transporting con- 
veyance and deposited at a designated 
premises in order to devote the transport- 
ing conveyance to another transportation 
project foreign to the original shipment, 
there is an abandonment of the initial 
transportation even though such interrup- 
tion is temporary. It concluded that while 
such goods are at rest awaiting further 
transportation on the same conveyance to 
a point of delivery, they are in storage and 
while so stored are not covered by the pro- 
tection of an inland marine transportation 
policy. 

The court cited but did not discuss au- 
thorities from other jurisdictions. The 
authorities, both cited by the court and 
others not cited, may be grouped into two 
categories: 

Those Cases Where Transportation Has 
Not Commenced: 

Armory Mfg. Co. v. Gulf C & SF Rail- 
way Co., 89 Tex. 419, 37 S.W. 856 (1896) . 
In that case cotton was loaded on a flat 
car on a spur track adjacent to a depot 
with the intention that the same should re- 
main there about 12 hours before actual 
movement of the car should begin. The 
court held that transportation had not com- 
menced and that the goods were not “in 
transit” within the meaning of an excep- 
tion clause to a fire policy issued to the rail- 
road company. The court so held, notwith- 
standing the fact that it was intended that 
the cotton be transported on the flat car 
on which it was loaded. 

San-Nap-Pak Mfg. Co. v. Fireman’s Ins. 
Co., 47 N.Y. Supp. 2d 542, affirmed 51 N.Y. 
Supp. 2d 754, (Supreme Court, App. Div.. 
1944). In that case goods were damaged 


1Consolidated for purposes of trial and appeal 
was Dealers Dairy Products Co. v. Phoenix Insur- 
ance Co. Policies by both companies were issued 
on this risk and their language was substantially 
identical. 
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after being loaded on the assured’s truck 
at its terminal on Saturday with delivery 
to commence the following Monday. The 
court held that the goods were in storage 
and not “in transit”. The insurance com- 
pany was held liable on the basis of another 
clause in the insurance policy, however, 
which insured goods while at the com- 
pany’s terminal. 

Those Cases Where Transportation Has 
Been Interrupted: 

Mayflower Dairy Products Co. v. Fidelity 
Phoenix Fire Ins. Co., 9 N.Y. Supp. 2d 892, 
(S. Ct., App. Term, 1938). The defendant 
insurance company had written a policy of 
insurance covering goods of the plaintiff 
while loaded for shipment and in transit 
in or on described trucks. The plaintiff's 
usual practice was to keep a truck loaded 
with merchandise at all times and such 
merchandise as was disposed of to custom- 
ers during the day was replaced on the 
truck at night or the next morning. One 
night some of the goods were stolen from 
the truck so loaded. The court held that 
the goods were not “in transit” and that 
the policy consequently did not cover. The 
court in cogent language stated: 


“*Transportation’ or ‘in transit’ as ap- 
plied to a seller making its own deliver- 
ies to customers means the movement of 
the loaded conveyance carrying the goods 
from the starting point or seller’s prem- 
ises to the point of destination or place 
of delivery to the buyer or customers. 
While there may be some reasonable de- 
viation, such as temporary stops, inciden- 
tal to the process of delivery or necessary 
for those engaged in same or even the 
return of undelivered goods, transporta- 
tion or in transit implies the continuous 
action of moving the goods from one 
point and putting them down in another. 
In our opinion, in transit cannot include 
a period commencing on the eve of one 
day when for its own convenience the 
seller in its own premises loads the goods 
on its trucks and extending then on 
through the night during which the 
loaded truck is stored in such premises 
on to that time in the morning of the 
next day when the truck is manned and 
proceeds on its way to the point of des- 
tination. Such a situation implies stor- 
age.” (emphasis supplied) (9 N.Y. Supp. 
2d at p. 893). 


Story v. National Union Fire Ins. Co. of 
Pittsburgh, 74 F. Supp. 670 (D.C., N.Y., 
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1947). In that case goods were t’ansported 
by truck to the premises of the assured 
from various parts of New Jersey and New 
York. These goods were placed on a sta- 
tionary semi-trailer and on the same day 
were picked up from the semi-trailer by 
other trucks to complete the delivery to des- 
ignated consignees. The semi-trailer had 
no license and was used only to hold mer- 
chandise until it was picked up by active 
trucks. On the occasion of the loss, the 
stationary semi-trailer caught fire and the 
merchandise contained in it was destroyed. 
The court held the loss was not covered by 
the transportation policy, as the semi-trail- 
er in question was no more than a place of 
storage or a loading platform. This case 
differs from the Dealers Dairy Products 
case in that the language of the policy read: 


“While loaded for shipment and/or in 
transit in or on the following-described 
motor truck and/or trucks and/or trail- 
er for service of the assured within the 
United States and Canada.” 


The stationary semi-trailer was not one of 
the motor trucks or trailers described in 
the policy.” 

Koshland et al., v. Columbia Ins. Co., 237 
Mass. 467, 130 N.E. 41 (1921). In that case 
the assureds were wool merchants who had 
purchased wool from various growers in 
California and had it shipped by rail to 
Stockton, California. There it was to be 
cleaned and forwarded to Boston. While 
in the process of cleansing, a flood occurred 
destroying the wool. Some of the wool had 
been in the scouring mill for as long as 
eight months while some had been there 
tor only a few days. The court held that 


2Under the language employed in the Dealers 
Dairy Products Co. policy, it would seem that there 
would be coverage, for the storage on the station- 
ary semi-trailer would seem to include “stops along 
the way incidental to carriage”. The distinguish- 
ing characteristic of the Story case would appear to 
be reference in the policy to specifically-described 
trucks and trailers. 
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delays commonly incident to a movement 
of merchandise across the continent would 
not ordinarily be thought to suspend trans- 
portation or transit. It pointed out, how- 
ever, that on the facts before it the main 
purpose of the storage was to prepare the 
woo! for market and that it was according- 
ly not a simple incident of movement 
across the continent, thus denying coverage 
under the policy. 

Williams, et al., v. Mannheim Ins. Co., 
237 Mass. 477, 130 N.E. 45 (1921). That 
case was similar on its facts to the Kosh- 
land case and was considered in connection 
with it. The court again found that the 
wool was not “in transit”, notwithstand- 
ing the rule that in construing an insur- 
ance policy, not only all of its parts but al- 
so the established customs of the business 
conducted by the assured must be consi- 
dered in arriving at the result. 

Exchange Lemon Products Co. v. The 
Home Insurance Co., 235 F. 2d 558 (9 Cir., 
1956). That case came before the court as 
a declaratory judgment action. The trans- 
portation policy provided that the goods of 
the assured were covered “in due course of 
transit and not if such property is in stor- 
age”. The court held that where the in- 
sured’s goods had been shipped on through 
rate from California to Kansas, where they 
underwent an immediate unloading and 
placement in a warehouse for several 
months prior to the occurrence of a flood 
which destroyed the goods, the policy of in- 
surance did not extend protection against 
the loss. 


In summary, it may be concluded that 
notwithstanding the paucity of authorities 
on the subject here considered, those causes 
which have dealt with the question are 
consistent in their approach to the concept 
involved. Since logic and the authorities 
support each other, one would not suppose 
that a different result would obtain in fu- 
ture cases if those authorities which have 
considered the point are drawn to the 
court’s attention. 
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Perjury Of Witness Not Ground for New Trial* 


Ropert T. MAutz 
Portland 4, Oregon 


The Case: The plaintiff and her hus- 
band and a lady friend of the family left 
Medford, Oregon, by automobile for a va- 
cation trip. The automobile was being 
driven by plaintiff's husband. It was owned 
by his employer and furnished to him for 
business and pleasure. After driving about 
sixty miles on a warm day, plaintiff's hus- 
band stopped at a store and purchased six 
cans of beer. After resuming the journey, 
he consumed at least two cans of beer while 
driving and each lady consumed one can 
of beer. In leaving Medford, the plaintiff's 
husband had put a bottle of whiskey on 
the back seat which, he testified, was about 
three-fourths full. After the accident, there 
was found in the car a bottle of whiskey 
which was one-fourth full. As they proceed- 
ed on the highway, they approached an 
empty gravel truck proceeding in the same 
direction, and, while attempting to pass 
same, the vehicles collided, causing the au- 
tomobile to turn end over end and travel 
some 175 feet after leaving the highway and 
causing both women to be thrown from the 
car. Plaintiff suffered severe injuries and 
sued the truck driver and his employer for 
$200,000.00 damages. 

The Testimony: Plaintiff's husband testi- 
fied that he was driving at about 45-50 
miles per hour in passing the truck, after 
sounding his horn for passing, when the 
truck driver made a sudden left turn into 
the right side of his car, causing the acci- 
dent. The plaintiff had no memory of the 
accident and the lady friend had very lit- 
tle. 

The truck driver testified he was pro- 
ceeding at about 35 miles per hour and 
held out his arm for a left turn some 200 
feet from the entrance to a private road 
leading to a rock quarry. He had seen 
plaintiff's car about 500 feet behind. He 
angled his truck gradually and was about 
50 feet from the private road and about 5 
feet over the center line of the highway 
when plaintiff's car came up at a very fast 
rate of speed, partly on the shoulder, struck 
the truck in the left rear and raked its left 
side and then went off the highway. 


*Larson v. Heintz Construction Co., 345 P. 2d 
835 
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A highway commission employee, whom 
we shall call X, testified he was driving 
alone down the highway about 70 miles 
per hour because he was in a hurry when 
plaintiff's car passed him going 80 to 85 
miles per hour and continued ahead on 
the left side without slowing. Seconds lat- 
er, he saw a cloud of dust ahead about one- 
fifth of a mile and then came upon the 
accident. He testified that he stopped and 
got out of his car and hurried to the scene 
where he found the two women lying un- 
conscious by the side of the road. He saw 
plaintiff's husband secrete something be- 
hind a stump and, upon investigation, 
found two bottles of liquor, one full and 
one partly full. He testified he was the 
first person to arrive at the accident scene. 


Trial Result: Verdict for defendants. 


Motion for New Trial: Plaintiff filed a 
motion for a new trial based upon several 
grounds, the most serious of which was per- 
jury upon the part of X, the employee ol 
the highway commission. This ground was 
supported by affidavits of co-workers of X 
and by his own affidavit which stated, in 
part: 


“My testimony on that occasion (trial 
of the case) was not correct in that I 
was not passed by the Larson (plaintiff) 
car before the accident and as near as I 
remember, I was at Crescent, Oregon, 
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when the accident happened and was ad- 
vised to go to the scene. When I went 
to the scene Marvin Smith was with me 
and to my recollection no one passed us. 
When we arrived at the scene there were 
a number of other people there. I don’t 
know why I gave the testimony I did but 
it was not correct as I did not see the 
Larson car before the accident.” 


Appeal: Upon denial of the motion for 
a new trial, plaintiff appealed to the Su- 
preme Court of Oregon, claiming several 
errors, the principal one relied upon being 
the alleged perjury of witness X. 

Final Result: Judgment for defendants 
was affirmed. 

Upon the principal assignment of error, 
the Supreme Court of Oregon held: 

(A.) Since misconduct of a witness is not 
a statutory ground for new trial, motion 
based upon perjury of a witness must be 
considered as motion on ground of newly 
discovered evidence. 

(B.) Motions for new trial are granted 
cautiously because of the possible injustice 
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of allowing the loser to employ as the basis 
of his motion evidence which in motion is 
described as newly discovered but which 
represents nothing other than his failure 
to have investigated his case thoroughly be- 
fore trial. 

(C.) Denial of plaintiff's motion for new 
trial for newly discovered evidence was not 
an abuse of discretion where the trial 
judge concluded that the testimony would 
not change the result of the trial. 

(D.) Diligence of a party with respect to 
a motion for new trial for newly discovered 
evidence really goes to the ground of new- 
ly discovered evidence and not surprise, 
and there is a presumption that diligence 
has not been met. 

(E.) Where witness giving damaging tes- 
timony against the plaintiff repudiated 
parts of his testimony after trial and plain- 
tiffs attorney was aware of the existence of 
the witness but claimed that some persons 
told him that the witness knew nothing 
about the accident, new trial for newly dis- 
covered evidence was properly denied for 
lack of diligence. 
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No Compensation Without Investigation 
—A Recommendation 


Lyte W. ALLEN 
Peoria, Illinois 


AYING is the easiest thing to do in a 

compensation case. The threat of leg- 
islative or administrative reprisals, the na- 
tural delays which accompany the work 
load facing the compensation supervisor, 
make the payment of compensation for lost 
time the first step. The overpowering and 
usually unnecessary concept of “keeping 
the doctor friendly” make the payment of 
the unexplained and unitemized statement 
for medical services the second. The pur- 
pose of this article is to suggest that a rou- 
tine program of investigation might well 
conserve some of the mounting expenses of 
handling compensation cases. 

The formula for compensability in most 
states is the same and it is a relatively sim- 
ple one. Did the injured person suffer an 
accident, which arose out of AND in the 
course of his employment? The previous 
sentence contains the clues which any 
trained investigator ought to be able to 
run down in a short time. Many files, ac- 
cepted now as cases of responsibility, are 
worth his time. With compensation pay- 
ments having been started, it is sometimes 
too late to take this first step after the 
file reaches the investigator. It is certain- 
ly overlate to start an investigation when 
the file reaches the trial attorney’s hands. 

The investigator, of course, ought first 
to determine whether there was, in fact, 
employment. The relationship between the 
employer and the company is seldom so 
bad that this question cannot be answered 
by a short visit to the plant or factory. 
Sometimes a telephone conversation is suf- 
ficient. But if this relationship is a tenu- 
ous one, if the method of hiring or of pay- 
ment is difficult to understand, if the du- 
ties are such as to suggest a possibility that 
the incident occurred on free time or away 
from the place of employment, the matter 
deserves more thorough study. 

It is certainly possible, and often true, 
that a man considered to be an employee 
never has achieved that status. Consider 
the case of the police officer who could be 
an officer of the municipal corporation and 
not an employee at all. Or what about the 
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officer of the respondent corporation? Is 
he an employee entitled to compensation 
when he slips on a throw rug in his office? 
The thought here is not to answer the ques- 
tions but to raise them, to suggest that the 
unusual circumstances require unusual at- 
tention before compensability is accepted. 

If the man is an employee, did he suffer 
an accident? Most defense counsel are pain- 
fully aware of the liberality with which 
courts have construed the word. Yet even 
in the heart attack cases our courts seem 
to say that if it was the disease process alone 
and not the work which led to the occlu- 
sion or infarction there is no “accident”. A 
willingness to spend some time with the 
doctor is a requisite of the determination 
of whether there was, in fact, an accident. 
And consider, too, the man with the arth- 
ritic spine. Surely a traumatic experience 
can aggravate an arthritic spine. But some- 
times an alert investigator will secure from 
the employee his admission that he is 
“down with his back” because of an accum- 
ulation of miseries rather than any one 
“accident.” More than once a survey of 
past physical examinations will reveal that 
the hernia for which the petitioner wants 
surgery in 1960 was present at a physical 
examination in 1958. And doesn’t the dis- 
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covery of a previous knee condition diag- 
nosed as a ruptured cartilage in 1956 lead 
one to question whether there was an ac- 
cident which led to the same diagnosis in 
1960? It is the province of the investigator 
to open the avenues of inquiry so that his 
employer's expenditures for industrial ac- 
cidents may be limited to legitimate cases. 

But having established that the employee 
was involved in an accident, should we now 
write the check? Certainly not, until it is 
determined that the accident both arose 
out of and in the course of employment. 
This is a twofold inquiry and the investi- 
gator should never forget it. Must indus- 
try pay for all incidents which occur on the 
job? A file was recently handed to the 
writer for trial because of a dispute as to 
whether the injured person had incurred 
his disability because of his employment. 
The employee (a service station attendant) 
had been injured when he dropped a light- 
ed piece of paper into a pan of gasoline. 
How easy it would have been to assume 
that this was an accident incidental to the 
dangers of the occupation. He admitted 
in his statement that he had been “playing 
around” at the time! Fortunately this in- 
vestigator had taken the trouble to find 
out just how the accident took place. In 
far too many cases which come on for trial 
before the compensation boards, no one 
has bothered to interrogate the injured per- 
son, or anyone else, as to the details of the 
disabling incident. 
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But even with all the foregoing questions 
answered favorably to compensability, and 
assuming that someone has undertaken the 
task of determining the rate of compensa- 
tion, the investigator’s principal pathway 
is still ahead. How badly was the man in- 
jured? Were his injuries and disabilities 
caused by his accident? Of course, the an- 
swers must come from the doctor. In al- 
most every state the employer has the right 
to select the doctor. If the doctor won't 
cooperate to the simple extent of telling 
the company about his findings, then why 
not resort to the simple expedient of firing 
him and putting another doctor on the job? 
Time and again we review files in which 
the investigator has excused his failure to 
get information by saying that the doctor 
won't cooperate and that the possibility of 
friction must be avoided at all cost. 

As promised, the above contains no sug- 
gestions of startling innovations in the 
realm of investigatory science. But perhaps 
a return to basic science and homely vir- 
tues is our greatest need. 

Basic weekly compensation rates in Illi- 
nois have gone from $19.50 to $39.00 in 
the last ten years. Other states have ex- 
perienced similar increases. The attitude 
of the companies toward the seriousness of 
compensation claims as fields for investi- 
gation has not kept pace. Money spent on 
determining responsibility for paying com- 
pensation is a good investment. 
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Case Comment—Maritime Law: 
Oregon Employers’ Liability Act* 


KENNETH E. ROBERTs** 
Portland, Oregon P 


EORGE W. GRAHAM was drowned 

in the Columbia River while in the 
course of his employment as a carpenter 
foreman for Larson Construction Company, 
an independent contractor which had un- 
dertaken to perform repairs at Bonneville 
Dam. The dam is owned and operated by 
the United States. 

Larson decided to send a working party 
by boat to the foot of a spillway dam to 
take soundings and Larson told the govern- 
ment inspector of the plan and asked that 
the operating personnel of the dam be re- 
quested to close two additional spillway 
gates near the point where the soundings 
were to be taken. The request was com- 
plied with and Larson dispatched a group 
of employees to the area in a tug and barge 
unit. Approaching the dam the tug and 
barge veered and struck a pier stoving a 
hole in the barge and then the unit was 
carried northwardly in the river towards 
that part of the dam where the spillway 
gates were open and there it capsized in 
turbulent water and Graham and all but 
one of his fellow employees were killed. 

Although there was some arrangement 
made for the payment of workmen's com- 
pensation by the states of Oregon and 
Washington an action was brought against 
the United States under the Federal Tort 
Claims Act to recover for the death of the 
petitioner’s decedent, Graham. The death 
occurred on the Columbia River and the 
Columbia River is navigable water of the 
United States but within the territorial 
limits of the state of Oregon. 

Under the Oregon wrongful death stat- 
ute the recovery would be limited to $20,- 
000.00, but it was the theory of the peti- 
tioner that recovery could be had under 
the Oregon employers’ liability act which 
had a separate provision regarding death 
and which had no limit as to the recovery. 
Generally the widow of dependents would 
be better off under the state workmen’s 
compensation act or the Longshoremen and 
Harbor Workers’ Act as the payments un- 


*Hess v. United States, 359 U. S. 923, 80 S. Ct. 
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der those acts would in most cases exceed 
the $20,000.00 death limit under the wrong- 
ful death statute. 

However, it would certainly be advanta- 
geous to a widow or dependent to be able 
to recover under the Oregon employers’ li- 
ability act as there was no limit for death. 
The trial court held that the Oregon em- 
ployers’ liability act could not apply to a 
maritime tort as it mee a higher degree 
of care than required under maritime law 
and, therefore, to apply the act would de- 
stroy uniformity of maritime law. The 
Court of Appeals for the Ninth Circuit af- 
firmed the trial court’s holding in that re- 
gard, but did not dispose of the other as- 
signments of error alleged by the petitioner. 

The Supreme Court granted certiorari 
on the sole question of whether or not the 
Oregon employers’ liability act could con- 
stitutionally be applied to a maritime tort 
occurring within the territorial limits of 
the state of Oregon. Mr. Justice Stewart 
held, “***, we find no constitutional im- 
pediment to the application, by the mari- 
time law, of the Oregon Employers’ Lia- 
bility Act to a death action in which the 
statute would otherwise by its terms apply.” 

The Chief Justice, Mr. Justice Black, Mr. 
Justice Douglas and Mr. Justice Brennan 
joined the opinion of the court, but solely 
under compulsion of the court’s ruling in 
the Tungus v. Skovgaard, 358 U.S. 588, 79 
S. Ct. 503. 

Mr. Justice Harlan and Mr. Justice 
Frankfurter dissented, as did Mr. Justice 
Whittaker. 

The Oregon employers’ liability act im- 
poses a duty to use “every device, care and 
precaution which is practicable to use for 
the protection and safety of life and limb, 
limited only by the necessity for preserving 
the efficiency of the *** device, and with- 
out regard to the additional cost of suitable 
materials or safety appliance and devices.” 
This imposes a much higher degree of care 
than ordinary care. Hoffman v. Broadway- 
Hazelwood, 139 Ore. 519, 10 P. 2d 349, 11 P. 
2d 814, 83 A.L.R. 1008. The act also can 
be applied under certain circumstances to 
an employer who is not the direct employ- 
er of the deceased or injured employee. 
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In the so-called “third party” actions the 
employer, however, must have some “con- 
trol” of the work being done and which 
was the media of the injury. Myers v. 
Staub, 201 Ore. 663, 272 P. 2d 203. 

Thus in the Hess case the petitioner con- 
tended that the United States had suffici- 
ent control to be held as a third party em- 
ployer under the Oregon employers’ liabili- 
ty act. However, the Supreme Court al- 
though ruling that the act could apply 
didn’t rule that it did apply. The court 
stated: “We hold, therefore, that the right 
of action for wrongful death created by the 
Oregon Employers’ Liability Act may be 
invoked to recover for a maritime death in 
that State without constitutional inhibi- 
tion. ***. Whether the statute by its terms, 
and as construed by the Oregon Supreme 
Court, would extend to the present case, 
and whether, if the statute is applicable, 
the United States violated the standard of 
care which it prescribes, are questions 
which we do not undertake to decide, and 
upon which we intimate no view.” 

The court therefore remanded the case 
to the United States Court of Appeals for 
the Ninth Circuit to decide whether or not 
the act was in fact applicable under the 
facts and circumstances of the case. 

Admittedly the general maritime law of 
negligence is based on ordinary care and 
although unseaworthiness is a species of 
liability without fault, nevertheless the 
shipowner has to exercise reasonable or or- 
dinary care to make the vessel seaworthy. 
He doesn’t have to use the most up-to-date 
devices and equipment. Under the Oregon 
employers’ liability act the shipowner 
would be under a duty to use the most up- 
to-date safety device and equipment. 

The Supreme Court did not decide 
whether the Oregon employers’ liability 
act could be constitutionally applied in an 
injury case where no death was involved. 
It merely held that under the general mari- 
time law there was no cause of action for 
death but by decision the state wrongful 
death act could be applied where the death 
occurred on navigable waters within the 
territorial limits of the state. If that state, 
however, has two death statutes which 
could apply, then the representatives of the 
deceased can take their pick as to which 
statute they would proceed under. 

The effect of the Hess decision in future 
litigation in Oregon, especially involving 
longshoremen or ship repairyard workers 
who are killed while on vessels, is to allow 
an action against the vessel under the Ore- 
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gon employers’ liability act. All the plain- 
tiff would have to do in such a case is to 
prove a certain amount of control over the 
media causing the injury in the ship and 
this could allow recovery against the vessel 
under the Oregon employers’ liability act. 
Thus a representative of the deceased ship- 
yard worker or longshoreman will not only 
be able to sue for negligence and unsea- 
worthiness but also for the failure of the 
shipowner to use “every device, care and 
precaution.” The majority opinion in the 
Hess case indicated that the employers’ li- 
ability act of Oregon contained many pro- 
visions more in consonance with the tradi- 
tional principles of admiralty than the 
state’s general wrongful death statute and, 
therefore, there would be-no destroying of 
uniformity if the act were applied. Admit- 
tedly the Oregon employers’ liability act 
takes away the defenses of assumption of 
risk and negligence of a fellow servant, and 
contributory negligence is used in mitiga- 
tion of damages. However, the act virtual- 
ly makes the employer an insurer of the 
safety of the wales and under general 
principles of maritime law this is incom- 
patible with the generally accepted princi- 
ple of uniformity. 

Applying the state wrongful death stat- 
ute in the Hess decision would certainly 
not have given the petitioner any greater or 
lesser rights than the petitioner would 
have been entitled to in any other state of 
the Union. By applying the death provi- 
sions of the Oregon employers’ liability act 
the petitioner has something more than the 
petitioner would have been entitled to in 
any other state where a maritime tort death 
case was involved. 


The Oregon employers’ liability act 
places a considerable burden on an employ- 
er who has rejected the Oregon workmen's 
compensation act. Such an employer could 
be sued under the act irrespective of 
whether or not he afforded his employees 
workmen's compensation by a private in- 
surance carrier. See Hahn v. Ross Island 
Sand & Gravel Co., 358 U.S. 272, 79 S. Ct. 
266. ‘To apply such an act, which is purely 
local, to the maritime field is certainly go- 
ing a long way to destroy the uniformity of 
maritime law. 

It would appear to me that the Hess de- 
cision is going to cause some considerable 
difficulty in the future especially where the 
claim is made that the Oregon employers’ 
liability act applies even though there is 
no death. 
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Medicolegal subjects, the doctor-lawyer relationship, medical evi- 
dence, expert medical testimony, medical malpractice and its trends, 
and similar topics, will be presented in this department. The Jour- 
nal will be pleased to have its readers submit articles of this type, 
either written by them or which may come to their attention. 
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“Whiplash Injuries” of the Spine* 


SANFORD H. EISENBERG, M.D. 
Washington, D. C. 


‘HE recent increase in articles, appear- 

ing in the medical literature, concern- 
ing trauma to the cervical spine indicates 
that responsible medical authorities join 
this audience in a desire that a clear, con- 
cise, specific description of the injuries 
sustained is of paramount importance for 
judicious evaluation. Disabilities to the 
cervical region as a result of trauma should 
be analyzed in relation to the anatomical 
structure involved and the exact nature of 
the involvement . . . based on known and 
accepted pathological changes. 

The common denominator found in most 
of the recent publications is the observa- 
tion that the medical profession created a 
“Frankenstein” when they fathered and 
popularized the term “whiplash injury.” 
Frankel, in a recent article states, “Whip- 
lash injury has become the darling of the 
plaintiff's attorney and the bane of the de- 
fendant’s attorney.” His recommendation 
is that we return to our descriptive termin- 
ology, “call a sprain a sprain, a concussion 
a concussion and a fracture exactly what it 
is.” The physician’s responsibility is to 
study a case with all the art and skill at 
his command, using all necessary labora- 
tory diagnostic aids and base his conclu- 
sions on the findings manifested, such con- 
clusions not being influenced by the fact 
that the examination was requested by the 
attorney representing either the defendant 
or the plaintiff. 

Irrespective of traumatic etiology cervi- 
cal injuries produce pathological changes 
in specific anatomical structures. Only 


*Reprinted, with permission, from The Journal 
of the Bar Association of the District of Columbia. 
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when the abnormality as well as the locali- 
zation have been established can an intelli- 
gent therapeutic regimen be outlined and 
commenced. With this information at 
hand reasonable estimation of disability 
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periods as well as anticipation of any per- 
manent sequelae may be expressed. 

One may correctly infer from the fore- 
going that the phrase “whiplash injury” 
does not fulfill any anatomical, pathologi- 
cal or diagnostic criteria in relation to 
traumatic insults to the cervical spine. On 
occasion it has been argued that the phrase 
describes the mechanism of injury. The 
cervical spine cannot be compared to a 
whip, employment of such a simile demon- 
strates either insufficient knowledge to 
make a diagnosis or a conscious effort to 
delude the involved parties into believing 
an exaggerated concept of the original in- 
juries. 

Consider for a moment the lashing of 
the whip in the hands of the circus horse 
trainer. He raises aloft a long, non-jointed, 
evenly flexible apparatus with no added 
weight to its end and makes it describe an 
arc which is abruptly changed in direction 
when his arm is halted. 1 do believe the 
most medical naive among you find many 
differences between such a description and 
your own neck. Initially your neck is not 
very long, averaging seven inches as op- 
posed to several yards, both ends of the 
neck being weighted, either the head at 
one end or the torso at the other. Further- 
more, the neck has many joints which vary 
markedly in flexibility, the maximum [lex- 
ibility being in the lower most cervical seg- 
ments. 

. In order to bring clarity from confusion, 
specifity from ambiguity, and to expose 
this “Lon Chaney” of the vernacular, let 
us define that which is being glorified by 
this sanctimonious and dramatic phrase, 
“whiplash injury.” The usual injury so de- 
scribed is a simple strain of the muscular 
elements about the neck. Oddly enough 
these soft tissue elements react to trauma 
in exactly the same manner as their coun- 
terparts throughout the body—and by the 
same token they heal in the same manner. 


A common cause of this type of injury 
appears to be the so-called rear end colli- 
sion. The injuries sustained seem to have 
a predilection to the occupants of the front 
car, in spite of the fact that the decelera- 
ting forces acting upon the occupants of 
the striking vehicle are greater than the 
accelerating forces exerted on the occu- 
pants of the front car. I am aware that in 
rare instances cervical fracture or cervical 
disc rupture may occur; however, these in- 
stances form the exception rather than the 
rule. 
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The difficulty encountered by a victim 
of such an episode usually follows a rou- 
tine pattern. With minor variations, and 
in summary, the examiner is usually in- 
formed by the victim that he was not im- 
mediately aware of a neck injury although 
in some instances a history of momentarily 
being dazed is obtained. Minutes, hours, 
days, weeks and sometimes months later 
one or more of the following develops:— 
a sensation of neck soreness, neck stiffness, 
headache, nervousness and insomnia. The 
complaints progressively becoming worse 
irrespective of the time of onset. This 
course of events is somewhat inconsistent 
with pathological probabilities. Then fol- 
lows a prolonged series of physiothera- 
peutics and homeopathic modalities. Re- 
lief or recovery, irrespective of therapy, 
being effected in 88 per cent of the cases, 
as reported by Gotten, only subsequent to 
settlement of litigation. In contra-distinc- 
tion to such a course of events this observ- 
er who has ample opportunity to care for 
many victims, of high speed accidents 
where the abutting force may be a pole, 
tree, or bridge, who frequently suffer sin- 
gle or multiple fractures, seldom if ever, 
develop complaints, immediately or subse- 
quently, which resemble those ascribed to 
the relatively low velocity rear end col- 
lision. 

Muscular strain of the cervical region 
which is not clouded by conscious motiva- 
tion present accepted rational and logical 
subjective and objective findings similar 
in character to muscular irritation through- 
out the body. The presenting complaint 
being pain and stiffness in the neck, the 
onset of complaints may be a few days sub- 
sequent to trauma but it is an exception- 
ally stoical person who would delay a mat- 
ter of weeks before seeking medical aid. 
The discomfort increases in intensity and 
is further aggravated by motion. Involun- 
tary spasm of the skelatal muscular ele- 
ments develops so that the examiner may 
note an eccentric relationship of the head 
to the torso. This eccentricity being pro- 
duced by asymetrical muscle pull of the 
cervical paravertebral muscular elements. 
Such an abnormality would be produced 
if the muscles on the left side of the neck 
were spastic, the abnormality observed 
would consist of tilting the head to 
the left and rotating the chin to the 
right. Such attitudes are not volitional. 
Muscular spasm per se is not visible on 
the X-ray. However, the result of such 
spasm produces X-ray variations which are 
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indicative of the presence of the abnormal 
muscular state. Normally one notes a curve 
of the cervical vertebrae on the X-ray 
which has a forward convexity, in the pres- 
ence of muscle spasm this curve may be 
straightened or at times even reversed. 

Tenderness, which is the objective mani- 
festation of subjective pain, may be demon- 
strated by making pressure over the irri- 
tated structures and observing the involun- 
tary withdrawal or increase in spasticity 
manifested by a further increase in the ec- 
centric attitude due to propagation of the 
spastic elements. Response to physiothera- 
peutic modalities such as heat, massage, 
traction and manipulation augumented by 
sedation and muscle relaxants produces in 
a majority of instances favorable resolution 
of the subjective and objective findings 
within a period of approximately two 
months. 

The question of aggravation of pre-ex- 
isting injury or disease further distorts the 
problems associated with cervical injury. 
It is not an infrequent observation that 
X-ray studies made at the time of trauma 
reveal proliferative, hypertrophic degener- 
ative bony changes or narrowed interver- 
tebral disc spaces. Certainly such changes 
were present prior to the trauma and may 
not have caused the patient any sympto- 
matic difficulty. Strain trauma to the 
structures about such areas will not pro- 
duce any material change in the anteced- 
ing degenerative processes. This is true in 
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patients reporting single or multiple trau- 
matic episodes. Change could result, in 
those instances, where a hypertrophic spur 
was fractured or a previously degenerated 
disc was ruptured. In the majority of in- 
stances these possibilities have not occurred 
and the ultimate prognosis therefore 
Should be the same as an individual not 
demonstrating such pre-existing pathology. 
The important variation being that the in- 
dividual with pre-existing difficulty may 
find his convalescence prolonged, however, 
upon resolution of the complaints the de- 
generative phenomena should be unmodi- 
fied. 

I can think of no more fitting conclusion 
to this discussion than to quote from a re- 
cent editorial by Bosworth, appearing in 
the Bone and Joint Journal, “There is no 
question but what injuries accruing to spe- 
cific structures of the neck may be serious. 
The use of this term (whiplash injury), 
however, has developed to such an extent 
as to almost maliciously tend to magnify 
and prolong the actual effects of the injury 
and to confuse patients, courts and juries. 
While pointing out the actual, and some- 
times the severe, injuries that involve the 
cervical region of the spine, we should at 
the same time attempt to ‘lay the ghost’ of 
the ‘whiplash injury’. The term to the 
honest is merely a bulwark behind which 
ignorance skulks: to the dishonest a mirage 
with which to confuse and delude.” 
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Whiplash Injury—Not A Diagnosis 


WittiaM E. KNEppER* 
Columbus, Ohio 


ONCLUDING that, “The term whip- 

lash injury is not a diagnosis”, Paul 
W. Braunstein, M.D.,1 and John O. Moore? 
present an analysis of 5,710 rural accidents 
involving 12,764 occupants of automobiles, 
9,063 of whom suffered injury, in their 
paper, “The Fallacy of the Term ‘Whiplash 
Injury’ ”.’ 

For the purpose of their study, these 
writers define “whiplash” as any cervical 
injury, or complaint of cervical pain, sus- 
tained during an accident in which inves- 
tigative evidence exists that the decelera- 
tive force was primarily one producing 
“whipping” of the patient’s neck (based 
upon reports of initial attending physician 
within 24 hours after the accident). This 
includes all types of forces, not necessarily 
impact to the rear of the vehicle alone. 

Of the 12,764 occupants of automobiles, 
only 144 (1.1 per cent) were reported by 
examining physicians to have sustained 
“whiplash injury”; for the 9,063 injured 
persons, the percentage was 1.6. Of this 
group of 144 injured patients, only 27 (20 
per cent) suffered a severe-to-fatal injury, 
while the majority, 117 (80 per cent), sus- 
tained injuries not dangerous to life or re- 
quiring prolonged or involved medical 
care. 

The reported injuries are classified, as 
follows, in the subject article: 


“Of the reported injuries, there were 
three distinct descriptive categories evi- 
dent. The first group is comprised of 
severe injuries carefully detailed by the 
reporting physician (i.e., fracture of the 
body of the fifth cervical vertebra, etc.) . 
The second group is comprised of less 
severe injuries and generally listed as 
‘sprain’ or ‘strain’. A third group has no 
descriptive terminology concerning the 
cervical injuries other than whiplash or 
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3The American Journal of Surgery, Inc., Vol. 97, 
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‘cervical’ pain and lacks a detailed report 
of anatomic description or clinical syn- 
drome. This last fact is significant, since 
injuries in any of the other five areas of 
the body (head, thorax, extremities, 
etc.) have been delineated in great de- 
tail as to size or nature of lacerations or 
contusions. 


“Of the 144 whiplash injuries, sixty-six 
(45 per cent) were reported by the ex- 
amining physician as whiplash injury; 
fifty-one (35 per cent) were reported as 
a sprain or strain and twenty-seven (20 
per cent) were classified with a specific 
anatomic diagnosis such as fracture, dis- 
location or injury to the spinal cord. It 
is significant that in a highly restricted 
group of injured people (i.e., 1 per cent 
of the population injured in crashes) on- 
ly 20 per cent suffered an injury which 
required other than symptomatic care. 
Despite adequate examination, there was 
no clear-cut serious clinical entity in 80 
per cent of these patients.” 


In this study, rear-end collisions com- 
prised 3.6 per cent of the impact configura- 
tions of the 5,710 accidents. In those rear- 
end collisions 8.5 per cent of all occupants 
exposed sustained “whiplash injury”, 13.8 
per cent of all occupants injured suffered 
some type of whiplash. The writers say: 


“While there is a ratio of 12:1 increase 
in the risk of whiplash injury associated 
with rear-end collisions, it should be kept 
in mind that there are sixteen times as 
many people involved in other type col- 
lisions as in rear-end collisions. All these 
observations tend to bring immediately 
into proper perspective the relatively 
small group of people in whom a whip- 
lash phenomenon occurs and in whom a 
serious injury is sustained as a result of 
this whiplash phenomenon.” 


The findings disclosed approximately the 
same frequency of whiplash injury in the 
drivers as in the passengers in the rear seat. 
However, there was a relatively higher in- 
cidence of reported injury to the cervical 
spine in passengers in the right front seat. 
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It was noted that one hypothesis to explain 
this difference might be based on the 
awareness of the driver of the impending 
accident and the higher seat and storage 
shelf in the rear, which restrain the head 
of the passenger in the rear seat from the 
whipping effect caused by a rear-end col- 
lision. The following observations are pre- 
sented: 


“Only 1 per cent of all persons in- 
jured in accidents are reported by the 
initially observing physician to have sus- 
tained whiplash injury. 

“Passengers in the right front seat have 
sustained a moderately higher incidence 
of this type of injury, probably due to 
lack of head rest protection and lack of 
awareness of the impending crash. 

“The whiplash phenomenon is associ- 
ated twelve times more frequently with 
rear-end collision than with other types 
of collision, yet rear-end collisions com- 
prise only 3.6 per cent of accident exper- 
ience. 

“It appears from the preceding data 
that whiplash injury comprises a very 
small segment of the population injured 
in automobile accidents and certainly in 
this small group not all patients require 
definitive medical attention.” 


Dr. Braunstein and Mr. Moore correlate 
serious injury to the neck with serious in- 
jury to other areas of the body and suggest 
that if the diagnosis is whiplash injury (un- 
accompanied by other serious injuries) the 
injury to the neck, per se, should not in 
most cases be the basis of the often ex- 
travagant litigation claims which are now 
rather common. “A loose term such as 
whiplash should not be considered an ac- 
ceptable diagnosis in patients unable to 
demonstrate any serious recognizable in- 
jury pattern to the examining physician.” 
They continue: 


“To further substantiate the minor 
severity of injury to patients reported to 
have sustained whiplash, evidence of 
physical damage to the vehicles was in- 
vestigated. While there was occasional 
overlap in vehicular damage when com- 
pared to the cervical injury spectrum, it 
was noteworthy that the majority of pa- 
tients with a diagnosis of whiplash occu- 
pied vehicles exhibiting minimal dam- 
age. In contrast, the majority of patients 
sulfering serious injury to the neck occu- 
pied cars which were severely damaged.” 
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Commenting that in the largest available 
recorded accident experience, the incidence 
of whiplash injury has proved to be ex- 
tremely small, these writers note that there 
is an apparent risk pattern associated with 
seated location of the occypant and a defi- 
nite association of whiplash phenomenon 
associated with rear-end collisions. They 
believe that the term “whiplash injury” is 
a poor one for the following reasons: 


“Whiplash means only that the head 
and neck are subjected to a series of mo- 
tions during and after accident impact. 
The term in no way describes a clinical, 
anatomic or pathologic entity. Because 
of the increasing frequency of litigation 
so often seen in the accident configura- 
tion causing a whiplash action to the 
head and neck, the conscious or uncon- 
scious desire for gain could well be pres- 
ent in the patient, and in many cases 
is not removed by the examining physi- 
cian or consulting lawyer. 

“It is believed that the term whiplash 
injury is a misnomer and deserves a seri- 
ous reappraisal in usage. Too often clin- 
ical diagnoses are replaced by this catch- 
all phrase which at best should describe 
only an accident phenomenon and not 
an injury syndrome or clinical entity.” 
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of Medical Evidence* 


Joun D. Hotschun 
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“When doctors differ, who decides 
amid the milliard-headed throng?” 


Sir Richard Francis Burton, 

The Kasidah of Haji Abdu EI-Yaz- 
di, Section VIII, Couplet XXIX 
(1853) . 


The Problem 


It has been estimated that actions involv- 
ing personal injuries account for seventy- 
five percent of all cases pending in the 
courts today! and that seven out of ten liti- 
gated personal injury cases turn upon medi- 
cal considerations rather than legal ques- 
tions. The increasing volume of personal 
injury litigation, with greater emphasis than 
ever before being placed upon the medical 
evidence, has had profound effects upon the 
legal and medical professions. ‘Today’s 
personal injury attorney is often required 
to be as familiar with the post-concussion 
syndrome as he is with the doctrine of prox- 
imate cause; he must frequently spend 
more hours in the libraries of medicine 
than in the libraries of law; and he must 
gain, through research and consultation 
with physicians, a thorough understanding 
of the injuries suffered by the plaintiff, in- 
cluding diagnosis, treatment, and progno- 
sis, if he is to properly advocate the cause 
of his client—whether he be on the plain- 
tiff’s or on the defendant’s side of the table. 
There is no doubt that the legal profession 
is meeting the need for greater medical 
knowledge, not only by the individual ef- 
forts of its members, but also by the ex- 
change and dissemination of information 
through medico-legal institutes, medico-le- 
gal journals, and national associations of 
attorneys whose practices consist primarily 
of personal injury cases. The result is the 
appearance of “a bastard profession, 50 
percent law, 50 percent medicine”? whose 


*Reprinted, with permission, from the Ohio State 
Law Journal. 
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cine, 41 A.B.A.J. 693 (1955). 

3Belli, Direct and Cross-Examination of Medical 
Witnesses, 24 Tenn. L. Rev. 511, 518 (1956). 





Joun D. HOo.scHun, a 
member of the firm of 
Alexander, Ebinger, Wen- 
ger and Holschuh, Co- 
lumbus, Ohio, graduated 
from Miami University, 
Oxford, Ohio, in 1948, 
and from the College of 
Law of the University of 
Cincinnati in 1951 where 
he was a member of the 
Order of Coif and Editor 
in Chief of the Cincin- 
nati Law Review. He has 
served as law clerk for 
Chief Judge Mell G. Underwood, of the United 
States District Court for the Southern District of 
Ohio, and is presently a member of the Executive 
Committee for the Central Region of the National 
Association of Railroad Trial Counsel. He is a 
member of the Columbus, Ohio State and Ameri- 
can Bar Associations. 





ranks have been divided by specialization 
into ‘plaintiffs’ counsel” and “defense 
counsel.” 

The medical profession, in turn, has felt 
the effects of the increasing volume of liti- 
gation, the emphasis placed upon medical 
evidence, and the specialized advocacy of 
the bar. The legal advocates, divided into 
two camps, have frequently enlisted the aid 
of those in the medical profession who will 
best serve their respective positions in the 
preparation and presentation of the medi- 
cal evidence with the result that many ex- 
perts are now classified by the personal in- 
jury bar as “plaintiffs’ doctors” or “de- 
fendants’ doctors”* The common employ- 
ment of those physicians, known by counsel 
to be of the view or inclination favorable 
to their respective positions, has resulted in 
the appearance of the “medical advocate” 
and in irreconcilable conflicts in medical 
testimony in many areas where such con- 
flicts should not exist. These develop- 
ments have not only focused attention up- 
on the wisdom of permitting laymen to re- 
solve medical questions, but they have al- 


4Brown, Unethical Medical and Legal Practices 
in Personal Injury Litigation, 95 Am. J. Surg. 695 
(1958) ; Stetler. Growing Need for Medicolegal Co- 
operation, 116 Ill. Med. J. 144 (1959). 
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ready led, in some jurisdictions, to the cre- 
ation of the “impartial medical expert” se- 
lected and sponsored by the court instead 
of by the litigants. 

Extreme advocacy has thus created a 
problem which threatens to limit, if not 
eventually to destroy, the adversary method 
of resolving issues in this field of medical 
evidence. To preserve that system, to main- 
tain a proper relationship between the two 
professions, and to merit the confidence ot 
the public in both, there must be limita- 
tions upon advocacy in the preparation of 
the medical evidence and upon its presen- 
tation at the time of trial. It is not the pur- 
pose of this article to recommend particu- 
lar procedures for the most effective prep- 
aration of such evidence, or trial tech- 
niques for its presentation, but rather to 
suggest areas wherein advocacy must be 
used and others wherein it must be dis- 
carded in order to create the balance ne- 
cessary for the survival of the adversary 
method of determining medical issues. 


Preparation of Medical Evidence 


An attorney who neglects to prepare thor- 
oughly the medical aspects of his case is as 
deficient in his representation as one who 
neglects to investigate the facts of the acci- 
dent in question. Advocacy in this area 
demands all of the initiative, imagination 
and ability possessed by the attorney. It 
includes far more than seeking a report 
from an attending physician and a sum- 
mary of the hospital records. It requires 
consultation with the attending physician, 
a thorough study of the hospital records 
and, usually, a great deal of medical re- 
search by the attorney. Until the language 
barrier between attorney and physician has 
been eliminated, there obviously can be no 
adequate preparation for trial. The study 
of medical texts and literature is not only 
a prerequisite to the preparation of the 
attorney's own case, but it is equally essen- 
tial for the ability to challenge successfully 
the “medical advocate” who may appear 
for the other party. It is here that advo- 
cacy, in the form of toil and perseverance, 
needs to be employed to a greater extent 
than ever before. 

In a multitude of personal injury cases 
the injured person has not been examined 
or treated by a specialist and, in some cases, 
he has not yet sought treatment from any 
physician. His attorney and, at a later 
stage, the attorney for the defendant are fre- 
quently faced with the necessity of recom- 
mending or selecting specialists for the 
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purpose of making examinations to de- 
termine the nature and extent of the injur- 
ies, their causal connection to the accident 
and the prognosis for recovery. Advocacy 
here must have its limitations. The attor- 
ney has a responsibility, not only to his 
client but to his profession as well, to se- 
lect for this purpose a competent and un- 
biased expert and not one whose reports 
and testimony have earned him the dis- 
tinction of being a “medical advocate” for 
plaintiffs or for defendants. It is, of course, 
recognized that no doctor can be complete- 
ly objective in his examination and evalu- 
ation of a patient and that the most re- 
spected leaders in their particular special- 
ties will, because of their personal back- 
grounds, training, and many other factors, 
frequently differ to some degree as to their 
conclusions.’ There is, however, a small 
group of doctors who, by reason of zealous 
exaggeration or extreme conservatism have 
justifiably earned the stamp of “advocate” 
and to whom claimants are referred, not 
because of a confidence in their ability, 
but because of an assurance that the forth- 
coming report will be “favorable.” Such 
doctors become “professional experts” 
whose appearance in the courtroom is so 
frequent that attorneys feel compelled to 
caution them from displaying familiarity 
with the courtroom procedure and person- 
nel and to suggest “that they act like any 
other witness would under the circum- 
stances, so that the jurymen will feel that 
they are on the same level, that it isn’t 
necessarily a professional witness.’ 

The problem of the “professional expert” 
is not new. Over thirty years ago the Su- 
preme Court of Pennsylvania observed: 


“The professional expert, whose testi- 
mony we relate above, frequently ap- 
peared in court as a witness in personal 
injury cases, and the inference from his 
evidence is that he made the giving of 
testimony in such actions a business. One 
of the evils in the trial of personal injury 
cases is padding the claim with evidence 
of the professional medical expert.”* 


More recently, the modern expert medical 
witness and his influence upon the jury 
were well described in the following lan- 
guage: 
sDonley, Why Medical Experts Disagree, 36 
Rhode Island Med. J. 436 (1953); 36 Med. Econo- 
mics 62 (1959). 
6Transcript of Proceedings of NACCA Medico- 
Legal Seminar, Hartford, Conn., Nov., 1958, p. 99. 
*Murphy v. Pennsylvania R.R., 292 Pa. 213, 216, 
140 Atl. 867, 869 (1927). 
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“An expert medical witness is an im- 
portant part of the technique in_per- 
sonal injury litigation. He generally is 
a persuasive, fluent, impressive witness, 
able to make the jury understand that 
what he is telling them is the product 
of years of educational preparation and 
medical experience, with particular ret- 
erence to and emphasis on the specialty 
involved. He will name his colleges and 
universities, his degrees, the medical so- 
cieties to which he belongs, the national 
specialty groups to which he has been 
admitted, the hospitals in which he has 
interned or externed, and the hospital 
staffs on which he has held positions. 
Having thus made his introduction, he 
will state his findings upon examination 
of the plaintiff and, by means of a long 
hypothetical question devised for that 
purpose, will relate the cause of the path- 
ological condition to the accident and 
give his prognosis. That he is being paid 
by one side is always skillfully lost in cas- 
ual answers to cross-examining cynical 
questions, by a modest shrug indicating 
that a charge is made per hour or day, 
which seems wholly inconsistent to the 
large proportions from which his great 
capacities emerge. Thus is set the basis 
for the jury’s finding on damages. . . 
They, as much as the lawyers, shattered 
the aerial limits of verdicts in personal 
injury cases and made hundreds of thou- 
sands grow where only thousands grew 
before.”’® 


Statistics concerning the “professional 
expert” are, of course, fragmentary, and 
only in recent years have there been efforts 
to record the appearances of well-known 
“medical advocates.” A startling example, 
however, is the doctor who appeared in 
court three hundred times in one year.° 
In personal injury actions against railroads, 
which constitute only a fraction of the en- 
tire field, it is not unusual to find doctors 
who, within a relatively short period, have 
appeared in well over a hundred cases and, 
in at least one instance, an appearance of 
the same doctor in over five hundred cases 
has been noted.'° 

The selection and use of the “medical 
advocate” is not within the realm of legit- 


‘ 


8Kemeny v. Skorch, 22 Ill. App. 2d 160, 170, 159 
N.E. 2d 489, 493 (1959) . 

9Symposium—The Medical Witness in Court, 1 
Am. Pract. 595, (1947). 

10Association of American Railroads, Claims Re- 
search Bureau. 
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imate advocacy on the part of the attorney. 
Extreme advocacy in this area results in 
(1) widening the legitimate areas of medi- 
cal dispute, with radical and irreconcilable 
opinions on basic medical issues; (2) de- 
creasing settlement possibilities with a re- 
sulting increase in litigation and court con- 
gestion; (3) criticism of the process where- 
by the jury is given the task of resolving 
such conflicts; (4) inter-professional criti- 
cism; and (5) in some cases, the possibility 
of actually retarding rehabilitation of the 
injured party." 

Assuming the selection of a well quali- 
fied, unbiased medical expert, advocacy on 
the part of the attorney is again essential 
in the subsequent phases of the pre-trial 
preparation of the medical evidence. This, 
of course, includes conferences with the 
doctor well in advance of trial in order that 
the medical issues can be thoroughly dis- 
cussed, that questions resulting from the at- 
torney’s basic medical research can be re- 
solved, and that the attorney can be di- 
rected to the most recent and most authori- 
tative medical literature. At later confer- 
ences the basic outline of the testimony 
should be reviewed, the hypothetical ques- 
tions carefully examined and the use of 
demonstrative evidence explored. Such 
preparation is of critical importance if the 
evidence is to be presented in a clear, 
understandable and effective manner and 
if the legal advocate is to be prepared to 
recognize any exaggerations, omissions, 
and discrepancies in the medical testimony 
offered by the opposite party. 


Presentation of Medical Evidence 


“We found a scirrhous adenocarcinoma 
of the small intestine with metastasis to 
parietal peritoneum and serosa of the 
greater part of the intestinal tract. Aden- 
ocarcinoma is a type of cancer. We also 
found multiple obstructions of the small 
intestine due to tumor infiltrations and 
adhesions. There was a double enteros- 
tomy opening near the midline with a 
healed rectus incision on either side.” 


The above testimony prompted a review- 
ing court to caustically remark that, “This 
simple language was for the benefit of the 
laymen,”?? and it illustrates the importance 
of translating medical evidence into terms 
which the jury can readily understand. Ad- 
vocacy demands an ability on the part of 

11Brown, supra note 4. 


12Prudential Ins. Co. of America v. Lowe, 313 
Ky. 126, 129, 230 S.W. 2d 466, 468 (1950). 








July, 1960 


counsel to perform this task and it can be 
done only after the attorney has gained a 
complete understanding of the terminology 
involved through his pre-trial research and 
consultations. Increased ability on the part 
of counsel and resulting improvement in 
the reduction of medical language to com- 
prehensible terms meet, in part at least, 
one of the objections to our present system, 
viz., the lack of ability on the part of the 
jury to understand, much less resolve, dis- 
puted medical testimony. 

In this connection, the use of visual aids 
such as medical charts, illustrations, mod- 
els, positive X-rays and other exhibits may 
be of real assistance to the jury. Plaintifls’ 
counsel have undoubtedly been the leaders 
in the use of medical demonstrative evi- 
dence,'* but it is believed that the same 
tools are of equal assistance and impor- 
tance to defense counsel. ‘The use of such 
evidence depends upon its relevancy, ma- 
teriality and, of most importance, its emo- 
tional effect.'* Here, too, advocacy must 
have its limitations and should not be car- 
ried to the extreme of employing exhibits 
and techniques whose probative or illus- 
trative values are outweighed by the possi- 
ble inflammatory reactions. ‘The use of 
medical instruments,'® movies of opera- 
tions'® and other such practices normally 
fall within the latter category.'* 

It is well known that many doctors have 
a fear of the courtroom, based in part upon 
the prospect of a cross examination which 
{frequently takes the form of a direct chal- 
lenge to the doctor’s ability and credibility. 
The average doctor is not prepared, by 


13See, e.g., 2 Belli, Modern Trials, §§ 268-279 
(1954) . 

14Yegge, How Much “Blood” May a Jury See, 
1959 Ins. L. J. 215 (1959); Annot., 58 A.L.R. 2d 
689 (1958) . 

15Winters v. Richardson, 9 Ill. App. 2d 359, 132 
N.E. 2d 673 (1956); Taylor v. Kansas City So. Ry., 
364 Mo. 693, 266 S.W. 2d 732 (1954). But see Mc- 
Mann v. Reliable Furniture Co., 153 Me. 383, 140 A. 
2d 736 (1958). 

16Melvin M. Belli, a leading exponent of the use 
of demonstrative medical evidence, states: 

“It is in situations such as these that the prac- 

tical, though certainly not scientific, rule of 

thumb applies; these matters are left to the trial 

judges’ discretion. Presently, although the au- 

thor knows of no appellate decision, trial court 

discretion may very well be that most surgical 

procedures offered in evidence by means of col- 

ored motion pictures would be refused.” Belli, 

supra note 13, at § 272. 

17Hinshaw, Use and Abuse of Demonstrative Evi- 
dence: The Art of Jury Persuasion, 40 A.B.A.J. 479 
(1954); Note, A Legal Penumbra; When Does 
Demonstrative Evidence Become Prejudicial?, 6 Syr- 
acuse L, Rev. 160 (1954). 
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training or temperament, for such assaults'® 
and frequently his courtroom experience 
results in bitterness and distrust for the le- 
gal profession and the system which per- 
mits such practices. All too frequently such 
cross examinations are neither necessary 
nor helpful. ‘The nature and extent of 
the cross examination of a medical expert 
should depend upon two factors: first, the 
nature of the witness and his testimony 
and, second, the extent of the preparation 
made by the attorney. If the doctor is well 
qualified, confines his testimony to his 
particular specialty, testifies honestly and 
without exaggeration, then certainly the 
cross examination should be far more lim- 
ited than in the case of the “medical advo- 
cate.” Just as thorough preparation will 
enable the attorney to recognize the ex- 
treme testimony from the “medical advo- 
cate” or “professional expert,” so will it 
enable him to prepare and present an ef- 
fective cross examination of that witness. 
‘The extreme medical testimony, whether it 
be offered by the plaintiff or by the defend- 
ant, must be challenged and the witness 
who gives it discredited. ‘The task of the 
attorney in this respect is not easy, but the 
difficulty is in inverse proportion to the 
degree of exaggeration and to the amount 
of pre-trial preparation. The approach 
should be determined, the basic questions 
prepared, and the supporting medical texts 
and literature gathered well in advance of 
the trial.’ 

With respect to cross examination, there- 
fore, advocacy at the trial is vitally impor- 
tant. If unrestrained and caiaaal it 
injures not only the client’s case but the 
relationship of the two professions as well. 
If properly employed’ to challenge the 
“medical advocate,” it not only serves the 
client but contributes to the maintenance 
of the adversary system by discrediting and 
discouraging extreme medical testimony. 


The Role of Advocacy—Past and Future 


It is submitted that extreme advocacy, 
particularly in the employment and use of 
the modern “professional expert,” has been 
largely responsible for the mounting dis- 


181 Adelson, DeWitt, Gerber, Moritz & Schroed- 
er, Physician in the Courtroom Law—Medicine 
Series, 67-68 (1954); Herrman, Dr. Witness, 28 
Del. St. Med. J. 8 (1956) ; Stetler, You, Doctor, Will 
Be a Witness, 1957 Med. Tr. Tech. Q. 247 (1957) ; 
Stetler, Medico-Legal Relations—The Brighter Side, 
2 Vill. L. Rev. 487 (1957). 

19Stichter, Interrogating the Medical Expert, 21 
Ohio Bar 177 (1948); Tullar, The Doctor and the 
Court, 14 Ariz. Med. 71 (1957). 
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satisfaction with the present system of re- 
solving medical issues by the adversary pro- 
cess. It is also submitted that any lack of 
advocacy on the part of counsel in medical 
research and preparation contributes to the 
problem. If the emphasis is not changed, 
the role of advocacy will deservedly be re- 
duced, if not eliminated, from the medical 
aspects of personal injury litigation. Ef- 
forts to solve the problem by the creation 
of court sponsored experts are gaining mo- 
mentum and deserve the attention of all 
members of the bar who are concerned with 
correcting the abuses which have arisen. 


Impartial Medical Testimony—The 
New York Plan 


For many years the judiciary and the pro- 
fessional organizations have been deeply 
concerned with the quality of expert testi- 
mony and the problem of extreme advo- 
cacy in the presentation of medical evi- 
dence. Proposals have run the gamut from 
“Jet well enough alone,’”*° to appeals to 
conscience,”! to the withdrawal of scientific 
issues from the jury’s consideration.** One 
of the oldest proposals, and one which has 
been widely approved, is the appointment 
by the court of a neutral expert witness 
whose report and findings, while not con- 
clusive, are given great weight by reason of 
his competency and impartiality.** In 1926 
the House of Delegates of the American 
Medical Association adopted resolutions 
recognizing the need for a system which 
would eliminate the abuse of medical testi- 
mony and endorsed the principle of the 
court appointed medical expert.** In 1937 
the National Conference of Commissioners 
on Uniform State Laws drafted and pro- 


20Foster, Expert Testimony,—Prevalent Com- 
plaints and Proposed Remedies, 11 Harv. L. Rev. 
169 (1897). 

21§tryker, A Consideration of the Need of Legis- 
lation Bearing Upon the Question of Expert Testi- 
mony, 28 N.Y. St. J. Med. 243 (1928); Williams, 
The Doctor as a Witness, 56 N.Y. St. J. Med. 1440 
(1956) . 

22Eliott and Spellman, Medical Testimony In 
Personal Injury Cases, 2 Law & Contemp. Prob. 
166 (1935): Smith, Scientific Proof and Relations 
of Law and Medicine, 10 U. Chi. L. Rev. 243 
(1918) ; Forum—The Medical Witness and Medical 
Testimony In Negligence and Malpractice Cases, 
54 N.Y. St. J. Med. 1957 (1954). 

23Proposals for court appointed experts have 
been made for many years. Sce, e.g., Herschel, 
Services of Experts In The Conduct of Judicial In- 
quiries, 21 Am. L. Rev. 571 (1887); Washburn, Tes- 
timony of Experts, 1 Am. L. Rev. 45 (1866) . 

24Digest of official Actions 1846-1958 of the 
American Medical Association, 255. 
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mulgated the Model Expert Testimony 
Act®® which would permit a judge in any 
case to appoint one or more experts, not 
exceeding three in number, to examine the 
plaintilf, file a report and testify at the 
trial.26 The Model Act, as such, has met 
with little success and only one state has 
adopted it in its entirety.27 With the in- 
creasing volume of personal injury litiga- 
tion, however, and with increasing advo- 
cacy in the presentation of medical evi- 
cence, the basic concept of court appointed 
experts has made substantial progress in re- 
cent years. ‘The most important applica- 
tion has been the formation and develop- 
ment of the New York Medical Expert 
Testimony Project. 

In 1952 the justices of the Supreme Court 
for the County of New York, concerned 
about the problems created by the presen- 
tation of medical evidence through partisan 
experts, solicited the suggestions and assis- 
tance of the bar associations and medical 
societies in that community. The result 
was the creation of the Medical Expert Tes- 
timony Project. The problem sought to be 
resolved was well stated in the report of the 
special committee of the New York City 
bar association on this project. After not- 
ing the varying degrees of competency 
among doctors, the committee observed: 


“Nor are all doctors equally impartial. 
Some are above suspicion. A few are 
corrupt. In between are a number who 
become infected with bias when called 
as witnesses in the conventional way. 
Cast in the role of partisans, subjected to 
hostile cross-examination, and paid by 
one side, they tend to color their testi- 
mony. Their opinions may be expressed 
a little more strongly than the facts or 
the state of medical knowledge warrant 
and needed reservations may be omitted 
when convenient. As experts, they re- 
ceive not ordinary witness fees, but spe- 
cial compensation, sometimes very sub- 
stantial in amount. Too often their 


*°The Act was approved by the National Con- 
ference of Commissioners on Uniform State Laws 
in 1937 as a Uniform Act and was redesignated as 
a Model Act in 1943. 

26Model Expert Testimony Act, §§ 
U.L.A. 351 (1957) . 

“South Dakota, $.D. Code, tit. 36, c. 36.01 (Supp. 
1952). The Model Code of Evidence, adopted and 
promulgated by the American Law Institute, con- 
tains provisions similar to those in the Model Ex- 
pert Testimony Act. Model Code of Evidence 
Rules 403-410 (1942) . 
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testimony reflects the partisan source 
from which their testimony comes.’’?* 


Under the New York procedure, the 
judge conducting a pre-trial conference has 
the right, pursuant to a special rule of 
court, to order an examination of the in- 
jured person by a member of a panel ol 
medical specialists selected by the New 
York pe nt of Medicine and the New 
York County Medical Society.2® There are 
fifteen panels of various specialists and the 
name of the specialist within each panel 
who will conduct the examination is se- 
lected by rotation. Although the available 
specialties are known, the judge and the at- 
torneys do not know in advance the name 
of the particular specialist who will be so 
selected. The judge describes the medical 
dispute and indicates the type of specialist 
needed for the examination, and the selec- 
tion is then made by an assistant special 
deputy clerk in charge of the Medical Re- 
port Office. The findings of the specialist 
and his report, copies of which are received 
by the court and the attorneys, form the 
basis for a further pre-trial conference. It 
is at this stage that an important objective 
of the plan is often realized, viz., the settle- 
ment of cases by the readjustment of po- 


28Impartial Medical Testimony, A Report By a 
Special Committee of the Association of the Bar of 
the City of New York on the Medical Expert Testi- 
mony Project 7 (1956) (hereinafter cited as the 
New York Project Report) . 

29The rule, effective December 1, 1952, provides: 

“I. There is established in the Supreme Court 
for the County of New York an office to be 
known as the Medical Report Office. 

“2. In any personal injury case in which, prior 
to the trial thereof, a justice shall be of the 
opinion that an examination of the injured per- 
son and a report thereon by an impartial med- 
ical expert would be of material aid to the just 
determination of the case, he may, after consul- 
tation with counsel for the respective parties, 
order such examination and report, without cost 
to the parties, through the Medical Report Off- 
ice of the Supreme Court, New York County. 
The examination will be made by a member of 
a panel of examining physicians designated for 
their particular qualifications by the New York 
Academy of Medicine and New York County 
Medical Society. Copies of the report of the ex- 
amining physician will be made available by the 
clerk of the Medical Report Office to all parties. 

“3. If the case proceeds to trial after such ex- 
amination and report, either party may call the 
examining physician as a witness or the trial 
justice may, if he deems it desirable to do so, 
call the examining physician as a witness for the 
court, subject to questioning by any party, but 
without cost to any party.” 

12 Nichols-Cahill, New York 
Civil Practice Acts 542 
(1959 Supp. 108). 
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sitions due to the influence of the impar- 
tial specialist’s report. 

If the case is not settled, the specialist 
may be called by the judge or by either of 
the parties to testily, and his position as a 
court appointed expert is made known to 
the jury. He may be cross examined, just 
as any other expert witness, and neither 
party is precluded from presenting his own 
specialist to support his position or to con- 
tradict the testimony of ‘the court ap- 
pointed expert. The fee of the impartial 
medical witness is paid from court funds.*° 

The New York plan, now well beyond 
the experimental period, appears to be 
firmly established as a part of the trial pro- 
cedure in New York and Bronx Counties. 
With varying modilications it has also been 
adopted in Baltimore, Maryland, Los An- 
geles, California, and by the United States 
District Courts for the Eastern District of 
Pennsylvania and the Northern District of 
illinois.*! In Cleveland, Ohio, the concept 
of impartial medical testimony has been 
adopted to a limited extent by a rule of 
court effective November 9, 1959, which 
contains drastic modifications of the New 
York Plan. ‘The most unusual feature of 
the Cleveland rule is the restriction of the 
use of impartial experts to the pre-trial 
stage which is coupled with a prohibition 
against informing the jury that a medical 
panel has been utilized.** 

30New York Project Report 13-35. 

31Anderson, Medical Testimony In the Courts, 43 
J. Am. Jud. Soc’y 79 (1959); Anderson, Unbiased 
Medical Expert Testimony—An Actuality, Proceed- 
ings of Medicolegal Symposiums Sponsored by the 
Law Department and Committee on Medicolegal 
Problems of the American Medical Association, 102 
(1955); Niles, Impartial Medical Testimony, 29 
Del. St. Med. J. 247 (1957) ; Court Congestion, Dec., 
1959. For a description of the various projects and 
a review of the progress being made in the formu- 
lation of Interprofessional Codes see Barr, Medical 
Testimony: Doctors and Lawyers Cooperate, 41 J. 
Am. Jud. Soc’y 78 (1957). 

The rule of the United States District Court for 
the Eastern District of Pennsylvania was tested by a 
petition for a writ of mandamus and prohibition 
in Hankinson v. The Pennsylvania R. R., Civil Ac- 
tion No. 21051. The petition was denied by the 
Court of Appeals for the Third Circuit in Hankin- 
son v. Van Dusen, No. 12740 and the Supreme Court 
of the United States denied certiorari in Hankin- 
son v. Van Dusen, 359 U.S. 925 (1959) . 

32Rule 21A of the Court of Common 
Cuyahoga County provides: 

“Pre-Trial Medical Panel 
“In any personal injury case in which, at or dur- 
ing pre-trial, the Pre-Trial Judge, after consul- 
tation. with counsel for the respective parties, 
shall be of the opinion that an examination of 

the injured person and a report thereon by a 

panel of medical experts would be of material 


Pleas of 
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The merits of the impartial medical ex- 
pert system have been widely debated, and 
it undoubtedly is one of the most impor- 
tant and most controversial innovations in 
the traditional process of resolving issues 
before the jury in an adversary manner. It 
has, however, obtained the approval and 





aid to the just determination of the case, he may 

order an examination and report, without cost 

to the parties. 

“Upon being advised of such order, the Acad- 
emy of Medicine shall proceed to designate three 
(3) medical experts to constitute a medical 
panel to conduct such examination and report 
thereon in writing at the earliest practicable 
date. In any case in which counsel for the re- 
spective parties represent to the Judge that an 
examination by all three panel members is either 
impracticable or too time-consuming, the Judge 
may direct that the examination shall be con- 
ducted by one panel member whose findings 
and report shall be submitted to the other two 
members of the panel who, in turn, shall re- 
view the same and appropriately record their 
approval or disapproval in whole or in part. In 
the event one or both of said reviewers should 
not be in accord with the findings and report 
of the examining physician, a written report so 
stating, together with the reasons therefor, shall 
be submitted. 

“All reports by any panel named hereunder 
shall be forwarded to the proper officers of the 
Academy of Medicine of Cleveland for transmis- 
sion to the Pre-Trial Judge who made the origi- 
nal order with copies sufficient in number for 
counsel in the case. 

“Before a Pre-Trial Judge shall order an exam- 
ination and report by a panel of medical experts 
as provided herein, the parties, by their respec- 
tive counsel shall stipulate in writing (1) that 
in the event the cause is tried, neither side shall 
make any reference to the fact that a medical 
panel plan had been utilized at or during pre- 
trial or to the fact that any medical witness ap- 
pearing at the trial had previously served as such 
panel member; and (2) that in the event of a 
breach of such commitment, the trial Judge shall 
be authorized to immediately declare a mistrial. 

“If the case proceeds to trial after such examin- 
ation and report, either party may call any 
member of the panel as a witness at the expense 
of such party on the usual fee basis incident to 
the employment of medical experts. 

“No physician shall be designated by the Acad- 
emy of Medicine of Cleveland to serve on the 
panels provided for herein unless (1) he is an 
acknowledged expert in the field which he is to 
represent and (2) he is willing to accept com- 
pensation for his services under a fee schedule 
established by the Academy of Medicine of 
Cleveland with the approval of the court. 

“The foregoing Rule shall be effective Novem- 
ber 9, 1959 and shall remain effective for a per- 
iod of two years thereafter.” 

The operation of the Cleveland rule would ap- 
pear to depend upon the willingness of the parties 
to enter into the described stipulation. The origi- 
nal plan, as proposed by the Cleveland Academy 
of Medicine, did not contain such a provision. Re- 
port of the Rules Committee to the Chief Justice 
and Judges of the Court of Common Pleas, Cuya- 
hoga County, September 28, 1959. 
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encouragement of organizations in both 
protessions.** Proponents of the court ap- 
_ pointed medical expert plan claim the fol- 
lowing accomplishments: 


1. It has improved the process of finding 
medical facts in litigated cases. 

2. It has helped to relieve court conges- 
tion. 

3. It has had a prophylactic effect upon 
the formulation and presentation of 
medical testimony in court. 

4. It has proved that the modest expend- 

iture involved effects a large saving 

and economy in court operations. 

It has pointed the way to better diag- 

nosis in the field of traumatic medi- 

cine.*4 


ie | 


It is submitted that one of the greatest 
virtues of the impartial medical witness 
procedure is its deterrent effect upon the 
“medical advocate.” Recognizing this as 
“the least tangible, but possibly the most 
important, effect of the project,” the New 
York Project Committee has said: 


“While no statistics can be compiled and 
no cases cited, it seems highly probable 
that the very existence of the Project, in 
newly initiated cases, tends to deter doc- 
tors and lawyers from making conscious- 
ly false or grossly exaggerated medical 
claims. Such claims can be exposed more 
readily than heretofore and under cir- 
cumstances that might prove, at the least, 
embarrassing for those concerned. Doc- 
tors cannot sell slanted medical reports 


338The House of Delegates of the American Bar 
Association approved a resolution in 1957 which 
provides, in part, as follows: 

“Resolved, that the American Bar Association 
adopt a national program, to be implemented at 
the local level, of fostering the creation and em- 
ployment of panels of impartial medical ex- 
perts, under court aegis, in the pre-trial consider- 
ation and trial of personal injury cases especially 
in those communities where there is a volume of 
personal injury litigation in the courts and where 
there is a sufficient number of qualified doctors 
available to constitute a panel. 

“That the panel be selected by professional 
bodies on the basis of professional qualifications; 

“That the panel be employed at the pre-trial 
and trial stages of such cases.” 82 A.B.A. Rep. 
185 (1957) 

See also Resolution of the House of Delegates of 
the American Medical Association, supra note 24. 
and Editorial, Impartial Medical Testimony, 168 
J-A.M.A. 50 (1958). , 

34New York Project Report 5; Botein, The New 
York Medical Expert Testimony Project—and Its 
Results to Date, 5 La. B.J. 15 (1957); Frost, Im- 
partial Medical Testimony, 1960 Ins. L. J. 17 
(1960) ; Symposium—The Impartial Medical Testi- 
mony Plan, 97 Am. J. Surg. 672 (1959). 
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without the consciousness that their work 
may be reviewed by the leaders of their 
profession. They cannot bargain to give 
favorable testimony without the realiza- 
tion that they may be confronted in 
court by a highly skilled specialist and 
come olf second best, risking their pro- 
fessional reputations in the process. Law- 
yers can no longer rely, with any sem- 
blance of confidence, on false or inade- 
quate medical reports to gain settle- 
ments, or on false medical testimony to 
win trials. They cannot fail to be more 
insistent upon receiving and _ being 
guided by honest and competent medi- 
cal opinions.”’*® 


There are many opponents of the impar- 
tial medical witness plan who very ably 
point out its defects. The two most often 
advanced criticisms are: 


1. Medicine is not an exact science, and 
in many areas there are legitimate, 
recognized differences of opinion 
among the highest qualified special- 
ists. For this reason, and because con- 
cepts in traumatic medicine are ever 
changing, it is grossly unfair to select 
at virtual random a doctor who may 
adhere to a _ particular school of 
thought and to present him under the 
aura of a court appointed, court 
sponsored expert whose opinion un- 
questionably carries great weight with 
the jury.*° 


25New York Project Report 27-28. 

“It is impossible to estimate the number of 
cases that are settled because one of the parties 
fears to expose his medical claim to the scrutiny 
of an impartial expert. There are certain facts 
that will defy precise statistical measurement. 
For example, how many cases were settled be- 
cause one side feared that referral to an impar- 
tial expert would disclose the falsity of his medi- 
cal claim; or what is the ratio of cases in which 
puffing of injuries is discouraged by fear of pos- 
sible disclosure; or what prophylactic effect does 
the Medical Panel have on the excesses of that 
small band of disreputable lawyers and doctors 
I referred to earlier.” Botein, supra note 34 at 
21. 
36Lambert, Impartial Medical Testimony: A New 

Audit, 20 NACCA L. J. 25 (1957). Emile Zola 
Berman, in a panel discussion on Impartial Medi- 
cal Testimony conducted by the Committee on 
Trial Tactics of the Section of Insurance Law of 
the American Bar Association, stated: 

“It is to be noted that these disputes in the 
courtroom with some references being made as 
indicating wide variances between paid protago- 
nists, especially those in connection with the ef- 
fects, both organic and psychological following 
head injuries as well as the controversies with 
respect to the relation of trauma and disease, 
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2. The impartial medical expert proce- 
dure is an encroachment upon the 
traditional adversary system and is a 
direct step toward the transformation 
of trial by jury into an administrative 
proceeding.** 


Certainly there is some merit in the first 
of these contentions. It must be conceded 
that there are areas of medicine wherein 
the most competent and most unbiased au- 
thorities disagree, and it is likewise true 
that the chosen “impartial” expert enjoys 
a considerable advantage, by virture of his 
known sponsorship by the court, in influ- 
encing the jury toward his point of view. 
The fact that he makes known a diverg- 
ence of opinions and is, subject to cross 
examination may serve to reduce that ad- 
vantage, but it is doubtful that it destroys 
it. 


With respect to the encroachment upon 
the adversary nature of trial by jury, the 
New York plan has been defended as simp- 
ly being an extension of the trend toward 
pre-trial discovery** and a better technique 
for obtaining the ultimate object of liti- 
gation—truth and justice between the par- 
ties. It is forcefully argued that traditional 
form and ritual must yield to any improve- 
ments necessary to achieve that goal.*® 

It is the opinion of the author that the 


37™*The whole process of judgment, whether by 
judge or jury, is shot through with controversy. 
Most impartial judges disagree. Medical formu- 
lations should not be made matters of law. 
Whether a given cause results in a disease or dis- 
ability should ultimately be decided as a ques- 
tion of fact. By whom? Your reaction to the 
proposals being discussed depends in large mea- 
sure on your answer. My position is that the 
plan to eliminate controversy on this question 
of fact will eliminate judge and jury.” Harry 
Gair, in panel discussion, supra note 36 at 304. 
See also, Forum—The Medical Witness and Meri- 
cal Testimony In Negligence and Malpractice 
Cases, supra note 22. 
38Anderson, Medical Testimony In the Courts, 
supra note 31. 
39Peck, Impartial Medical Testimony, 22 F.R.D. 
21 (1958). It should also be noted that, historical- 
ly, the summoning of experts to aid the court ap- 
pears in the records as early as the fourteenth 
century. By the eighteenth century, however, the 
party system of experts had become firmly estab- 
lished. Rosenthal, The Development of the Use of 
Expert Testimony, 2 Law & Contemp. Prob. 403 
(1935) . 





are not of the bar’s making. ‘They are merely 
echos of the raging controversies in the field of 
medicine itself.” 
1956 Proceedings of the Section of Insurance Law 
277. See also, Berman, A Lawyer Looks At The 
Doctor, 24 Ins. Counsel J. 418 (1957). 
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selection of a medical witness by the court 
and the presentation of such a witness un- 
der the auspices of the court is in fact a 
substantial alteration of the adversary na- 
ture of jury trials in personal injury cases. 
It is also believed that this erosion of advo- 
cacy has been the direct result of an abuse 
olf advocacy on the part of attorneys in the 
preparation and presentation of the medi- 
cal evidence and on the part of doctors 
who, by submission to the role of “medical 
advocates,” have made the need for re- 
form a pressing problem. It is submitted 
that the best system would be one which 
eliminates extreme advocacy but yet re- 
tains the framework of an adversary pro- 
ceeding for the evaluation and determin- 
ation of questions which are legitimately 
subject to dispute and conflicting opinions. 

The impartial medical expert procedure 
attacks the problem of incompetency and 
extreme advocacy after much of the dam- 
age has been done but before an ultimate 
attempt is made by the jury to resolve 
strongly conflicting opinions. The prob- 
lems created by the “medical advocate” 
culminate in the courtroom, but they orig- 
inate long before that time. The partisan at- 
titude of “plaintiffs’ doctors” and “defend- 
ants’ doctors” is initially reflected in exag- 
gerated reports to the attorneys, with the 
result that battle lines are drawn based up- 
on these tenuous foundations, settlement 
demands and offers are couched in terms 
of widely separated “medicals,” and the 
consequences are lawsuits, prolonged de- 
lays, court congestion, and all of the other 
ramifications of extreme advocacy. An 
elimination of the problems created by the 
the “medical advocate” may, therefore, de- 
pend upon curative procedures aimed at 
the roots, rather than the branches, and it 
is here that the medical societies have an 
opportunity again to be of great service. 
They have willingly provided the “impar- 
tial medical witness” in an effort to resolve 
conflicts at the trial. It seems that an “im- 
partial medical review” of reports and tes- 
timony would not only complement this 
procedure but would have a more direct 
and widespread effect in deterring advocacy 
among members of the medical profession. 
The most notable effort in this direction 
has been made in Minnesota. 


Impartial Medical Review—The 
Minnesota Plan 


In 1940 the Minnesota Medical Associa- 
tion created a Committee on Medical Testi- 
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mony for the purpose of reviewing court 
cases in which it appeared that a medical 
witness had assumed the role of a partisan 
to the point of distorting the true medical 
facts of the case. Under the Minnesota 
plan the judge or attorney or accusing doc- 
tor must submit in writing a brief state- 
ment to the committee, giving the name of 
the doctor to be investigated as well as in- 
formation pertaining to the case in order 
that the entire transcript of the trial can 
be obtained. Only the chairman of the 
committee knows the identity of the com- 
plainant. The committee of six members 
then reviews the transcript which is ob- 
tained at the expense of the state medical 
association and calls upon members of the 
medical specialty involved to appear before 
the committee and express their opinions 
regarding the testimony in question. The 
committee has no disciplinary or judicial 
power, and it is only in extreme cases that 
the matter is referred to the State Board of 
Medical Examiners which has the power 
to suspend or revoke the doctor’s license. 
In most cases the matter is handled by an 
informal conference with the doctor in 
question.*° é 

During a sixteen year period following 
commencement of the plan, thirty-four cas- 
es were investigated. Ten were of suffici- 
ent gravity to be submitted to the State 
Board of Medical Examiners where disci- 
plinary measures were instituted. The re- 
port in one case was sent directly to a judge 
of the state supreme court who had request- 
ed the examination. In six cases the testi- 
mony was found to be satisfactory, in which 
event the doctor was not informed of the 
investigation. In seventeen cases the testi- 
mony was determined to be questionable or 
extremely partisan and the doctor under 
investigation was interviewed by a member 
of the committee. Of those cases, the re- 
sults in sixteen proved satisfactory. In 
the seventeenth case there was no improve- 
ment in the doctor’s expert testimony and 
with the next complaint he was referred to 
the State Board of Medical Examiners for 
disciplinary action." 

The Minnesota plan, followed in a limit- 
ed number of jurisdictions, has been con- 
sidered by some to be an unsuccessful ef- 


40Hammes, The Control of Medical Testimony— 
The Minnesota Experiment, 28 Minn. Med. i11 
(1945) . 

41Address, Impartial Medical Testimony, by Ern- 
est M. Hammes, Sr., M.D., Regional Meeting of the 
American Bar Association, Baltimore, Md., October 
11, 1956. 
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fort to solve the problem of conflicting 
medical testimony.** From the viewpoint 
of individual cases, it admittedly is of no 
aid in resolving disputes or setting claims, 
and it is operative only after the damage 
to the litigant as a result of improper medi- 
cal testimony has been done. It does, how- 
ever, have the unquestioned merit of at- 
tempting to solve the problem of the medi- 
cal advocate by the restraining influence 
of the medical societies exerted upon their 
own members. It does not interfere with 
the adversary character of the trial, and 
hence those problems which properly in- 
volve disputed areas of medicine are left to 
the judgment of the jury, without the in- 
fluence of a court sponsored expert. The 
Minnesota plan seeks only to correct the 
abuse of the adversary proceeding by mak- 
ing available the means for reviewing the 
conduct of a doctor who permits advocacy 
to affect and color his testimony. It is cer- 
tainly not as radical as the New York plan, 
but both approaches—the impartial testi- 
mony and the impartial review—have the 
basic merit of tending “to deter doctors 
and lawyers from making consciously false 
or grossly exaggerated medical claims.’’** 


Combination of the Impartial Review 
and the Impartial Expert 


It seems possible to correlate the best fea- 
tures of both the New York plan and the 
Minnesota plan and still preserve the tra- 
ditional framework of our adversary sys- 
tem. Each plan, in its original form and 
standing alone, has weaknesses and defects 
which might be overcome if the merits of 
each are combined in a unified program de- 
signed to eliminate the “medical advocate” 
and irreconcilable opinions on basic medi- 
cal questions. 

The creation by local and statewide medi- 
cal societies of medico-legal committees for 
the express purpose of furthering compe- 
tent and impartial medical testimony in our 
courts is an important part of any such 
program.*? Such committees should review 


*2Medicine and the Law, 160 J.A.M.A. 1334 
(1956) ; See also, Stetler, Medico-Legal Relations— 
The Brighter Side, supra note 18; Marcus, The 
Minnesota Plan—A Study of Cross-Purpose, 6 Law. 
Guild Rev. 648 (1946); Slobe, The Minnesota Plan 
—Another View, 7 Law. Guild Rev. 227 (1947). 

i3New York Project Report, supra note 28. 

14The House of Delegates of the American Medi- 
cal Association suggested in 1934 that each state 
medical society cooperate with its bar association in 
an effort to correct the situation whereby two men 
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not only questionable testimony from 
court records, as in the Minnesota plan, 
but they should also review exaggerated, 
partisan medical reports when called to 
their attention. Such reports are for more 
common than distorted medical testimony 
and they lay the foundation for all of the 
problems sought to be later resolved by the 
impartial medical expert procedure. Cer- 
tainly the medical profession desires to 
eliminate the “professional. expert” from 
its ranks, and it can do this by the tremen- 
dous influence of its members upon their 
fellow doctors, by suspension of member- 
ship in societies, and, in extreme cases, by 
suspension or revocation of licenses. Com- 
mittees designed for the elimination of ad- 
vocacy and incompetency in the prepara- 
tion and presentation of medical evidence 
undoubtedly have a salutary effect upon 
the doctor who is called upon to make an 
examination, submit a report, and perhaps 
ultimately to testify on behalf of one of 
the parties. Advocacy in the medical pro- 
fession should also be discouraged by the 
use of professional meetings, medical 
journals, and other means of disseminating 
information concerning the problem and 
of making the doctor aware of his responsi- 
bilities in the administration of justice in 
personal injury cases. An example of the 
use of medical journals for this purpose is 
the Bulletin of the Academy of Medicine 
of Cleveland which has an announced poli- 
cy of publishing verbatim transcripts of 
testimony selected by an Academy commit- 
tee, together with the name of the doctor 
who testified, but without editorial com- 
ment.*° 

A modification of the- New York plan, 
eliminating the presentation of the impar- 
tial medical expert to the jury as a court 
sponsored expert, would retain many of 
the advantages of that procedure and yet 
preserve the adversary nature of a jury 
trial. ‘The availability of such panels and 
their use through the pre-trial stages of 
litigation is very important, not only be- 
cause of the deterrent effect upon the 
“medical advocate,” but also for their as- 
sistance in reconciling differences, narrow- 
ing areas of dispute and encouraging set- 
tlements. This is one of the modifications 
which have recently been adopted in Cleve- 


49Editorial, 43 Bull. Cleve. Acad. Med. 16 (1958) . 





of equal distinction in medicine would give dia- 
metrically’ Opposite statements to questions that 
are asked at a trial. Digest of Official Actions 
1846-1958 of the American Medical Association, 256. 
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land.® The use of the pre-trial impartial 
expert should not, however, be dependent 
upon an agreement by the parties, but 
should depend instead upon the judgment 
of the court in each case. Objections to 
the use of such an expert would be elimin- 
ated if he is not identified as a court sel- 
ected or court sponsored expert but is still 
subject to being used as a witness by either 
party. While such a procedure would ad- 
mittedly lack the force of the New York 
plan in effecting settlements, the prime ob- 
ject in any plans should not be the elimina- 
tion of court congestion by forcing settle- 
ments, but rather the elimination of the 
grossly exaggerated and improper opinions 
of the “medical advocate.” If the selection 
of the pre-trial medical expert can be keyed 
to and combined with a system of impar- 
tial review by the medical societies it would 
seem that the ultimate purpose would be 
better accomplished and the source of the 
problem would be attacked rather than its 
effects. 

With closer attention by the medical so- 
cieties to exaggerated reports and _testi- 
mony, with restraint on the part of refer- 
ring attorneys and examining doctors, and 
with the aid of the pre-trial impartial medi- 
cal expert, those conflicts which have 
plagued the courts and the professions 
should be narrowed to legitimate, unbiased 
differences of opinion. Those areas should 
then, it seems, be left open for a determin- 
ation in the traditional adversary manner. 

An integral part of any attempt to ob- 
tain impartial medical testimony is the role 


46See note 32 supra. 
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played by the attorney. He must not car- 
ry advocacy to the extreme of making his 
selection of a doctor dependent upon a 
known willingness to send a “favorable” re- 
port. He must, at the same time, increase 
his role as an advocate in the field of medi- 
cal research and preparation. To the ex- 
tent that he devotes his efforts to such 
preparation, he is equipped not only to 
evaluate and present his own case, but he 
is also able to combat any exaggerated med- 
ical testimony which may possibly survive 
the restraint of the medical societies and 
the influence of the pre-trial impartial med- 
ical expert. 


Summary and Conclusion 


Advocacy in the preparation and presen- 
tation of medical evidence has reached a 
point where efforts to correct abuses are 
being made with varying degrees of suc- 
cess. The need is apparent, but there is a 
danger that extremes in this direction will 
result in a virtual foreclosing of the ad- 
versary process in areas of medicine which 
should still be subject to that historical 
means of evaluation. Advocacy on the part 
of the attorney is essential in the research 
and preparation of the medical evidence, 
but not in the selection of the “medical ad- 
vocate” who should be eliminated by the 
plans advanced thus far, or by a combina- 
tion of means to accomplish that purpose. 
The adversary system is vitally important 
and should be maintained, but it bears in 
this area, largely within itself, the seeds of 
its own destruction as well as the means for 
its preservation and improvement. 
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HE _ electroence- 

phalogram may 
be defined as a 30 to 
60 minute measure- 
ment of the electric 
activity of the brain 
obtained from elec- 
trodes attached to the 
scalp. The records, as 
they usually appear, Aq 
consist of several sa 
wavy ink lines which Rosert S. ScHWAB 
represent the electric 
changes in the wave forms from pairs of 
electrodes, each pair representing one line. 
There usually are eight separate units or 
channels doing the recording at the same 
time, and many modern laboratories may 
use 16 individual recorders. 

The speed of the recording paper is a 
little faster than that of the usual electro- 
cardiogram, which is 2.5 cm. per second or 
nearly an inch. The speed of the paper for 
electroencephalography is 3 cm. or about 
114 in. per second. The voltage of the 
normal human brain wave as recorded be- 
tween two electrodes on the scalp is some- 
where between 25 millionths of a volt and 
100 millionths of a volt or 100 microvolts, 
which is the term usually used. As in many 
of the modern electrocardiographic instru- 
ments, vacuum tube amplifiers are used, so 
that these feeble voltages are increased in 
size several million times until they are 
powerful enough to move a recording pen, 
usually carrying ink, back and forth, cor- 
responding to the original wave formation. 


Brief Historical Note 





In the latter part of the nineteenth cen- 
tury a great many scientists recorded elec- 
tric changes from the exposed brains of 
animals. The most noteworthy of these 
scientists was Caton of England, who re- 
ported his findings in 1875. Shortly after 
World War I, vacuum tube amplifiers and 
better recording apparatus were made 


*Reprinted by permission from 
Medicine, Vol. 27, No. 5, May, 1960. 

** Assistant Clinical Professor in Neurology, Har- 
vard Medical School; Director, Electroencephalo- 
graphic Laboratory, Massachusetts General Hospi- 
tal, Boston, Massachusetts. 


Postgraduate 


An electroencephalogram generally gives the 
most information if it is interpreted by a 
neurologist or someone trained in neurology 
or neurosurgery who has a chance to examine 
the patient in consultation and to integrate 
the tracing with the neurologic findings and 
history. When the general practitioner him- 
self must integrate these findings, he must 
know something about electroencephalogra- 
phy, the indications for its use, what the 
abnormalities might mean, and what the 
chances are that the record might be improp- 
erly interpreted. When in doubt, it is best 
to check with a neurologist by telephone to 
see whether or not the tracing is consistent 
or reasonable in view of the other findings. 








available to scientists, and in 1926 Dr. Hans 
Berger in Jena, Germany, began to record 
the electric waves in human beings from 
the scalp. He published his first report of 
these observations in 1929. He is regarded 
as the father of human clinical electroence- 
phalography. From that date on, many 
different scientists in various parts of the 
world confirmed Berger’s findings of waves 
from the brain. Professor E. D. Adrian in 
Cambridge, England, was the first to report 
these confirmatory observations in English, 
in 1933. In the United States, Drs. Herbert 
Jasper, Frederic Gibbs and Hallowel Davis 
are the pioneer workers in this field. They 
described electroencephalograms in normal 
human beings and in those with epilepsy 
in 1934 and 1935. From this point on, lab- 
oratories were started in nearly every large 
city in the United States and abroad, and 
at present there are adequate laboratories 
throughout the country. These include a 
large number of private ones, usually in 
charge of a neurologist, psychiatrist or neu- 
rosurgeon, so that there are few places 
where the general practitioner does not 
have an opportunity to get these tests done 
if he decides they are indicated. 


Interpretation of the Tvracings 


At this point, something should be said 
about interpretation of the tracings as they 
come from the apparatus. The apparatus 
has been standardized and there are a num- 
ber of reliable manufacturers who produce 
them and keep them repaired, so that in a 
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FIGURE 1. Abbreviations used in illustrations: R—right; L—left; F—frontal; C—central (motor area); T— 
temporal; P—parietal; O—occipital; A—anterior; M—mid; R—reference or inactive lead, e.g., nose, both 
ears or midpost neck; mic V.—microvolt; sec—second; Strob.—stroboscope. 
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A. Eight channel record of normal subject with eyes open and closed. Note symmetry on the two sides 
and disappearance of alpha when eyes are open. Arrows show an artefact in the anterior temporal region 
from eye movement. 

B. A strip of 15 channel recording of the subject asleep. Note slow waves, absence of normal alpha, and 
symmetry on the two sides. Block on first line shows whistle and evoked response in all leads at line. 
Small arrows indicate the channel for each pair of electrodes. 

C. Normal subject, showing flash in eye and evoked response in the occipital area which is seen only in 
the low occipital lead. Arrows show eye movement in frontal leads. 
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1D. Abnormal subject; brain tumor. Left frontal region, showing slow delta waves. 

E. Abnormal subject; head injury. Shows slow three per second delta and five per second theta on both 
sides. 

F. Abnormal subject; epilepsy (seizure pattern). Focal-type epilepsy with spike and slow-wave focus oc- 
curring spontaneously in left temporal region. 

G. Abnormal subject; epilepsy (seizure pattern). (1) Petit mal-type epilepsy, showing three per second 
spike and wave, activated by overbreathing. (2) Myoclonic jerk and short seizure, activated by 15 per 
second stroboscopic flash, but not by five per second flash. 


(Reproduced from Harrison, T. R., Adams, R. D., Bennett, I. L., Jr., Resnik, W. H., Thorn, G. W. and Wintrobe, M. M. (eds.): 
Principles of Internal Medicine. Ed. 3. New York, McGraw-Hill Book Company, Inc., 1958, p. 497.) 
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sense they have the reliability of x-ray 
equipment. It takes an intelligent young 
lady approximately six months to learn 
how to obtain the records from such an 
apparatus when she is properly instructed 
in a laboratory with experienced workers. 
It also takes a well-trained physician, usual- 
ly someone with neurologic training, from 
six months to a year of supervised experi- 
ence and instruction to learn to interpret 
these tracings in a reliable and satisfactory 
manner. Many physicians who would like 
to interpret these records, and who have an 
opportunity to set up such a laboratory, do 
not have the time or the inclination to 
spend such a full period of training. As in 
any field of medicine, an inadequateiy 
trained person may continue to turn out 
inaccurate, unreliable, inconsistent _ re- 
ports for many years. One can deplore 
such a situation when it exists, but there 
is little anyone can do about it except hope 
that more experienced people will enter 
this field as its importance continues to 
grow. 


Procedure 


The procedure itself is painless. The pa- 
tient does not require any special prepara- 
tion and comes to the laboratory having 
been reassured that it will not hurt, that 
the hair on the head will not have to be 
taken off, and that the procedure will last 
somewhere around an hour. In most re- 
cordings, the patient either sits in a com- 
fortable chair in a semireclining posture 
or lies on an examining table or bed with 
his head on a pillow. 

The electrodes are fastened to the vari- 
ous areas of the scalp by an adhesive-type 
conducting paste in most instances, or 
sometimes a sharp No. 26 needle is quickly 
and painlessly put in the subcutaneous area 
of the scalp over the appropriate place and 
serves as an electrode. In Europe, various 
types of elastic helmets are used, and the 
electrodes are held in place under these by 
elastic strips, but this technic is not very 
popular in the United States. 

From 10 to 25 electrodes are placed on 
the scalp for an ordinary recording, ar- 
ranged symmetrically so that the same num- 
ber is over each hemisphere of the brain. 
Standard placement adopted by the Inter- 
national Federation of Electroencephalo- 
graphic Societies and used in approximate- 
ly half of the laboratories in the world fol- 
lows the “ten and twenty system.” A line is 
drawn from the nasion to the occipital pro- 
tuberance, and this line is broken up into 
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six spaces, the first being 10 per cent, the 
next four being 20 per cent, and the final 
10 per cent being the space between the last 
occipital electrode and the occipital pro- 
tuberance. These measurements are not 
difficult and they do give a consistency to- 
ward international standard’. Other labor- 
atories achieve approximately the same po- 
sitioning by bisecting these lines and cut- 
ting the half measurements into thirds by 
eye. It does not make a_ tremendous 
amount of difference if there is a variance 
in the electrode placements of 14 or 4 in. 
compared with those used in other labora- 
tories provided one understands the limita- 
tions of localization with this technic. The 
important thing is that the right side of 
the scalp should be covered with electrodes 
in exactly the same way as the left. It is 
usual for the electrodes on the left side cf 
the head to have odd numbers, and those 
on the right side even numbers. The mid- 
line electrodes use the highest numbers on 
the electrode board that hangs by the pa- 
tient’s head. 

The recording itself takes approximately 
40 minutes. The patient is usually asked to 
close his eyes and relax. The various points 
of the head are lined up on the apparatus. 
Calibration similar to that in electrocardi- 
ography is used first. The technician is 
careful to see that the various separate am- 
plifying units are responding in an identi- 
cal manner. 

To designate a brain wave as normal re- 
quires information as to whether the sub- 
ject is drowsy or alert or asleep, since these 
states alter the characteristics. Therefore, 
the usual electroencephalogram is taken 
with the subject relaxed but awake and 
alert, not under the influence of drugs, not 
fasting, with normal blood sugar, and 
breathing in the usual way at a rate of 
around 18 breaths per minute. 


Brain-wave Frequencies 


It might be well to mention the frequen- 
cies in the brain wave that are used in the 
reports. The fastest are between 18 and 30 
per second and are called beta waves. 
These usually are found around the frontal 
regions of the brain when recorded through 
the scalp and have voltages of between 20 
and 40 millionths of a volt. Over the par- 
ietal or occipital areas there are rhythms 
that are slower than the beta, namely, al- 
pha, which runs from 8 to 13 per second, 
have a regular sinusoidal appearance and 
have a voltage of between 20 and 80 mil- 
lionths of a volt. 
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The abnormal rhythms consist of higher 
voltages than normal in both the beta and 
alpha frequencies. ‘here is an intermed- 
iate fast abnormal frequency around 12 to 
14 per second. There is an abnormal fre- 
quency just below the alpha band, namely, 
four to seven per second, and when it comes 
from the temporal areas it is called theta 
activity. A still slower frequency, called 
delta, from one and one-half to three and 
one-half per second, is found over areas 
where there is abnormal brain tissue and 
is therefore an abnormal frequency. All 
these observations assume that the patient 
is not asleep and that he is an adult (ap- 
proximately 17 years or older) . 

From infancy to the age of around 14 
years, the frequencies that are normal are 
progressively faster as one gets older, so 
that in an infant three-per-second waves 
are considered within normal range. The 
alpha rhythm of a seven year old child is 
around eight per second. ‘These changes 
with age are difficult to interpret: when 
compared with the findings in adults—and 
indeed the pediatrician who has to handle 
electroencephalographic reports has a more 
difficult time than does a physician whose 
patients are adults. The same thing is 
true of geriatric patients over the age of 65 
years. Here the normal rhythms begin to 
slow down a bit as one goes into the seventh 
and eighth decades of life. A seven-per-sec- 
ond alpha rhythm in a 90 year old subject 
is probably well within normal range. 

In general, abnormality in the brain 
wave can be diffuse, all over the head; in- 
termittent, normal for a few seconds and 
then abnormal; paroxysmal, normal for 
some time and then suddenly displaying a 
burst of abnormal activity, followed by a 
normal wave; focal, in one area only, and 
lateralized in one hemisphere only; or a 
mixture of two or more of the pe just 
mentioned. These various types of abnor- 
mality as well as the two kinds of nor- 
mal waves that have been described indi- 
cate that interpretation of the tracing is not 
as easy as one might suppose from the fact 
that there are only two kinds of normal rhy- 
thms, the rest being abnormal. 


Indications for Electroencephalography 


The most obvious indication for electro- 
encephalography is a situation where one 
would expect that the record would assist 
in establishing a diagnosis. Epilepsy is per- 
haps the most important condition from 
this standpoint. Epilepsy is a paraoxysmal 
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behavior pattern involving motor behavior, 
peculiar sensations and disturbances of con- 
sciousness and is accompanied in almost 
every case by a discharge in the electroen- 
cephalogram during the epileptic seizure. 
Brief seizures of the petit mal type, lasting 
only 5 to 15 seconds, always associated with 
a characteristic mixed pattern of abnormal- 
ity, a slow wave and a sharp or spike wave 
called a wave-and-spike occurring at three 
per second, all over the head and of high 
voltage. When it appears, it is so character- 
istic that one feels a diagnosis can be made 
from the recording alone. Even this, how- 
ever, is not safe, because a certain number 
of relatives of epileptic persons, relatives 
who have never had clinical seizures, may 
have very short one-to-two-second bursts of 
these spikes and waves without any clinical- 
ly measurable seizure activity. About 75 
per cent of epileptic patients will have 
some kind of abnormality even when they 
are not having a seizure; this is the “inter 
seizure” record, but this abnormality is not 
specific for epilepsy. It is simply an abnor- 
mality and should lead one to make the di- 
agnosis when it is integrated with other 
clinical findings obtained in examinations 
and from the history. 

Injuries to the brain that occur as a re- 
sult of automobile accidents or other trau- 
ma to the head invariably produce distur- 
bance in the electric rhythms, particularly 
over the bruised, contused or lacerated area. 
If there is simply a bump on the head with 
a scalp laceration, or a contusion of the 
scalp without actual damage to the brain, 
the electroencephalogram will be perfectly 
normal, and this is reassuring to both phy- 
sician and patient. More severe injuries to 
the head will result in generalized, focal 
or lateralized abnormality, more conspicu- 
ous right after the injury but gradually im- 
proving until at the end of three to six 
months the record is usually normal again. 
Thus, electroencephalography is a rather 
useful way of following the progress of a 
head injury when the tracings are integrat- 
ed with the clinical findings, history, x-rays, 
and so on. 

A cerebral vascular accident such as 
thrombosis of one of the major vessels of 
one side of the brain will produce an ab- 
normality at the time that it occurs—a fo- 
cal abnormality—but as the edema sub- 
sides, even though motor power does not re- 
turn, the electroencephalogram may _ be- 
come normal. In a certain number of 
cerebral vascular situations the abnormal- 
ity persists, aud this is some indication that 
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the vessels which have been thrombosed 
and have not recovered are located near 
the surface of the cortex rather than deep 
in the white matter. 

Space-occupying lesions such as subdural 
hematomas, brain abscesses, brain tumors 
or intracerebral clots of blood will produce 
focal electroencephalographic abnormali- 
ties which persist. ‘These space-occupying 
lesions do not disappear, and the abnormal- 
ity usually gets worse over the months, and 
therefore an electroencephalographic rec- 
ord that is deteriorating from a moderate 
degree of abnormality to a severe degree of 
abnormality is very suggestive that there is 
some space-occupying lesion present. 

The foregoing indicates that the most 
useful way to employ electroencephalo- 
grams in clinical practice is to make a 
number of tracings for the same patient at 
intervals. ‘These serial records will indi- 
cate the progress of the abnormality. Im- 
provement of the tracing usually coincides 
with clinical improvement, but worsening 
indicates that something serious is taking 
place within the cranial cavity. 


Intergration of Electroencephalographic 
Findings With Clinical Picture 
and History 


In general, it would seem that the elec- 
troencephalogram interpreted by a neu- 
rologist or someone trained in neurology 
or neurosurgery would give the most infor- 
mation to the referring general practition- 
er if this same neurologist, neurosurgeon 
of psychiatrist had a chance to examine the 
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patient in consultation. He could then in- 
tegrate the findings of the electroencepha- 
logram with his own neurologic findings 
and the neurologic history. This often ts 
not possible, and sometimes would compli- 
cate the patient’s economic ,load unneces- 
sarily, so that the report has to be inte- 
grated in many situations by the general 
practitioner himself, with his knowledge of 
the patient’s clinical state. 

If this is the case, the referring general 
practitioner must know something about 
the electroencephalogram, in what condi- 
tions it should be ordered, how often it 
should be ordered, what the abnormalities 
might mean, and what the chances are that 
the record might be improperly interpre- 
ted through an inexperienced person in the 
laboratory. This is a very difficult situa- 
tion, and when in doubt the best thing to 
do is to consult a neurologist by telephone, 
describe the report that you have before 
you and the state of the patient, and ask 
him whether this is consistent or reasonable 
in view of the findings that you have re- 
corded. In something like 75 per cent of 
the cases, the report that you get from the 
laboratory will fit your own knowledge of 
the patient’s clinical state. If the findings 
are normal, you will be reassured that the 
brain is functioning in a normal way, and 
there will be no need for going further. If 
the record is clearly abnormal, it may help 
to lead you to consult a neurologist or neu- 
rosurgeon or to admit your patient to a 
hospital for further study, which may in- 
volve arteriography or pneumoencepha- 
lography or even surgical exploration. 
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